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LOUIS FRG@LICH os. THE SOUTHERN EXPRESS COMPANY. 


Where the complaint alleged that the plaintiff had delivered to the 
defendant, an Express Company, an article valued at less than two 
hundred dollars, and then averred the loss cf it by uegligence, and 
demanded a judgment for a sum over two hundred dollars, it was held 
that the claim was founded upon a contract for less than two hundred 
dollars, and that, therefore, the Superior Court had no jurisdiction of 
the case. 

When the claim is founded on a contract for less than two hundred dol- 
lars, the Superior Court has no jurisdiction of it, though it may be a 
case in which the plaintiff might formerly have sued in tort, and though 
the damages may be uncertain. 


When it appears upon the complaint that the claim is founded on a con- 
tract for less than two hundred dollars, an objection to the jurisdiction 
of the Superior Court may be taken in the Supreme Court, though it 
appears from the pleadings in the former Court that the objection was 
not intended to be taken iff that Court. 


This was a civil action tried at the Superior Court of 
Dvurtix County, at the Fall Term, 1871, before his Honor 
Russell, J. 

The plaintiff alleged in his complaint that he delivered to 
the agent of the defendant, fur transportation to Hartford, 
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Connecticut, one barrel of wine, valued at one hundred and 
sixty-four dollars, to be paid for on delivery; that the de- 
fendant was a common carrier, and that it had failed to deliver 
the article as it was its duty to do, wherefore the plaintiff de- 
manded judgment for two hundred and fitty dollars and costs 
of suit. 

The defendant answered, and denied the allegation of the 
complaint. 

On the trial the plaintiff obtained a verdict for one hundred 
and eighty-seven dollars and seventy-eight cents, for which he 
had judgment, and the defendant appealed. : 

When the case was called tor argument in the Supreme 
Court, the counsel for the defendant objected that the Superior 
Court had no original jurisdiction of the case, and moved on 
that ground for a judgment against the plaintiff, and upon 
that question the case was decided. 


Battle & Son, for the plaintiff. 
Moore & Gatling, for the detendant. 


Pearson, C. J. The plaintiff is met at the outset, by the 
objection . This action is founded on contract, and it is ordained 
by the Constitution, Art. ZV, Sec. 33, “ The several Justices 
of the Peaee shall have exclusive original jurisdiction, under 
such regulations as the General Assembly shall prescribe, of 
all civil actions founded on contraet, wherein the sum demanded 
shall not exceed two hundred dollars, and wherein the 
title to real estate shall not be in controversy.” This action 
is founded on contract, and the amourt in dispute (to-wit, 8164 
and interest.) does not exceed two hundred dollars. 
To meet this objection, several positions were taken by the 
learned counsel tor the plaintiff. 
1. The “sum demanded” is $250. 
This raises the question, Where it appears by the com- 
plaint that the “ amount in dispute” is less than two hundred 
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dollars, can jurisdiction be conferred upon the Superior Court 
by a demand of more than that sum, or vice versa? Where it 
appears by the complaint, that the amount in dispute is more 
than two hundred dollars, can jurisdiction be conferred upon a 
Justice of the Peace, by a demand of less than that sum? This 
is a palpable attempt to evade the Constitution and, if allowed, 
the provisions of that instrument, in regard to the line of 
division betweeen the jurisdiction of the Superior Court and 
the Courts of Justices of the Peace, will be nugatory and will 
depend upon the option of the plaintiff. The question, as is 
seems to us, is too plain for discussion. Manifestly, “the sum 
demanded ” is used in the sense of “the amount in dispute,” 
on the assumption that plaintiffs will act fairly and only 
demand such an amount as they may reasonably expect to 
recover; when the contrary appears, it is the duty of the Courts 
“ex mero motu” to interfere and prevent an evasion of the 
Constitution. In olden times, when it was found that, by 
reason of the vast increase in commercial dealings, the Court 
of Common Pleas in England, to which was assigned by statute 
all actions founded on contracts, was oppressed with business, 
the fiction of guwo minus in the Court of Exchequer and the con- 
trivance of the ac etiam clause in the Kings Bench were 
winked at and tavored by the Courts, in order to divide the 
jurisdiction in regard to contracts, and to relieve the Court of 
Common Pleas of a part of a burden which was too heavy for 
it. But the condition of things here is entirely different, and 
the Courts are not at liberty to wink at, or favor, an attempt 
to evade the Constitution. 

2. The plaintiff had Mis election, under the facts of this case, 
to declare in tort or in contract, and in support of the jurisdic- 
tion the Court will assume that the plaintiff declares in tort. 

Under the old mode of procedure there were many instances 
where plaintiffs had an election to declare in contract or tort. 
E.G. If one took my horse and sold him, I could waive the 
tort and sue for “ money had and received for my use.” 
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If one sold me a horse with warranty of soundness, I might 
declare on the contract or declare in tort for false warranty, 
and join case for deceit, so that if I failed to prove the war- 
ranty I might recover on the count for deceit, by proof of “ the 
scienter.” 

If one collected money as my agent, I could bring case as 
for a tort, and his discharge in bankruptcy would not bar the 
action. Wéalliamson v. Dickens 5 Ired. 259. 

This is one case of the many refinements and fictions that 
brought the noble science ot pleading into disrepute and 
caused it to totter and fall. 

Under the blow given to it by the Constitution of 1868, 
Art. IV, Sec. 1, “The distinction between actions at law and 
suits in equity and the forms of all such actions and suits shall 
be abolished and there shall be in this State but one form of 
action, &c.” 

So the plaintiff can take nothing by the fact that under the 
old mode of procedure he had his election to declare in tort or 
in contract. In one case the price agreed on for the barrel of 
wine was $164, and the wine was to be delivered on payment 
of that sum, “©. O. D,” had the defendant delivered the 

wine, received the money and failed to pay it over. 

The plaintiff in an action founded on contract could have 
recovered $164 and interest. As the defendant failed to deliver 
the wine and receive the money, certainly the plaintiff can 
recover no more; and it can make no difference whether he 
declares in contract or in tort, the measure of damage is the 
agreed price of the wine and interest. As the distinction 
between declaring in tort or in éontract is a refinement 
abolished by the Constitution, taking it in any point of view 
this is a civi] action founded on contract. 

3. The learned counsel insisted that the words, “under 
such regulations as the General Assembly shall prescribe,” 
have an important bearing upon the construction of this article. 
We confess ourselves unable to see it. If,the words had been 
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under such restrictions as the General Assembly may prescribe, 
and any restriction had been enacted, there would have been 
force in the position; but the word is “regulations,” that is, 
such details in the mode ot procedure as the General Assembly 
may prescribe. 

Accordingly, the General Assembly has’ by the ©. C. P. 
made certain regulations. Titlke XX. It is to be styled the 
Court of the Justice, manner vf commencing actions in J ustice’s 
Court is prescribed ; also jurisdiction and manner of proceeding, 
the pleading in these Courts, keeping dockets, jury trial, 
&c. In short, by the regulations prescribed, much more im- 
portance is given to the Court of Justices of the Peace than 
used to be attached to a trial before a single Justice. 

4. The only change intended to be made by the Constitr- 
tion was to abolish the distinction between debts dne on bonds, 
notes or liquidated accounts stated in writing and signed, &c., 
and debts due on parol agreements, or tor goods, wares, &c., 
sold and delivered, or for work and labor done, or for specific 
articles &c. (Rev. Code ch. 62, sec. 6) and put both classes up 
to two hundred dollars ; that is, raise the jurisdiction of a single 
Justice up to $200, subject to the former limitations as to the 
nature of the contract. 

A perusal of the Code of. Civil Procedure, title XX, will 
satisfy any one that such was not the construction put upon 
the Constitution by the General Assembly which enacted the 
C. C. P., and in it prescribed regulations tor the Court of Justi- 
ces of the Peace. All of the machinery provided is intended tor 
the exercise of a very extended jurisdiction. Legislative con- 
struction is not binding upon the Courts, but is entitled to 
much consideration. 

Apart, however, from this Legislative construction, the mean- 
ing of the Constitution is too .plain to admit of any doubt: 
“exclusive original jurisdiction of all civil actions founded on 
contract.” The provision in respect to actions involving the ° 
title to real estate shows that the words are used in the 
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broadest sense, and the criminal jurisdiction conferred on it 
shows that this new tribunal was to be a very different thing 
from that ot a trial before a single Justice, under the Rev. 
Code. A further proof of the importance attached to “ Courts 
of Justices of the Peace” is exhibited in the enumeration of 
the Courts in which the judicial power of the State is parti- 
tioned among the respective Courts; Art. IV, sec. 4. 

This new tribunal is erected to take a part of the jurisdic- 
tion of that venerable institution “the County Court,” which 
was abolished. Its jurisdiction over wills, letters of administra- 
tion, &., is conferred upon the Judge of Probate, its jurisdic- 
tion in all civil actions founded in contract where the amount 
in dispute does not exceed $200, except where title to real 
estate is involved, and its jurisdiction over all criminal matters 
where the punishment does not exceed a fine of "$50 and 
imprisonment for one month, is conferred upon “the Court of 
Justices ot the Peace.” Its jurisdiction in actions not founded 
on contract, and in actions founded on contract where “the 
amount in dispute” exceeds the sum of $200, or where the 
title to real estate is involved, is conferred upon the Superior 
Court. This reminds one of the breaking up of the old insti- 
tution of the “cura regis” and the partition of its powers 
between the Courts of Common Pleas, King’s Bench, and 
Exchequer. 

Referring again to the Code of Civil Procedure, we find that, 
while discarding the distinction between actions at law and 
suits in equity, and between the forms of actions, the whole 
subject is treated ot under four classes, actions founded on 
contract, actions for the recovery of property real or personal, 
actions for injuries to and for the conversion or destruction 
ot property, and actions for injuries to person and character. 
No one can doubt in regard to the fact, that in our case the 
action is a civil action founded on contract, and talls under the 
first class. After giving to the subject the degree of considera- 
tion to which its importance entitled it, we are forced to the 
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conclusion, that our case is, according to the meaning of the 
Constitution, within the original and exclusive jurisdiction of 
the Court of Justices of the Peace. 

5. The learned counsel was then forced to fall back upon his 
last and strongest pusition. By the declaration of rights, Con- 
stitution Avé. 1, Sec. 19, “In all controversies at law respecting 
property the ancient mode of trial by jury is one of the best 
securities of the rights of the people, and ought to remain 
sacred and inviolable.” His argument is—The Court should be 
slow in coming to the conclusion that it was the intention of 
the Constitution of 1868 to invade this sacred right, which is 
embodied in that very instrument—and in the second place, 
that this invasion, it one was intended, is unwarranted and in 
violation of a Azgher law than the Constitution, whieh attribute 
was claimed for “ the declaration of rights.” 

The first branch of this proposition has been disposed of- 
In regard to the second, we are not able to see any principle 
upon which one part of the Constitution can be “a higher 
law” than the other parts of the same instrument. It is ours 
to take all of its parts together and declare the true meaning. 

This article of the declaration ot rights was before the Court in 
Sinith v. Campbell, 3 Hawks 590, and it is held that it is con- 
fined in its operation to controversies respecting property, and 
does not apply to contracts, at all events to contracts like those 
embraced by the several statutes giving jurisdiction to single 
Justices of the Peace. 

This article was again brought before the Court in 2. 2 
Co. v. Davis, 2 Dev. & Bat. 451, and it was held not to apply 
to proceedings for assessing the value of land, condemned for 
the use of a railroad or other public purpose. These cases, and 
particularly the reasoning on which the decisions are put, show 
that even as against the action of the General Assembly this 
article has not been allowed to have the sweeping effect claimed 
for it by the learned counsel. But it must be noted that we 
are not considering an act of the General Assembly, but the 
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Constitution itself ; and how one part of that instrument can 
be said to violate another part of it we are at a loss to perceive. 
Had the Constitution ordained that trial by jury should be 
abolished, as antiquated and not “up to the progress of the 
age,” this ancient mode of trial in controversies a¢ law respect- 
ing property should have passed away, and the mode of trial 
in equity, to wit, by the Court or some other mode of trying 
tacts, would have taken its place ; so, as it seems to us, this sec- 
tion of the declaration of rights had no effect “to tie the 
hands” 6f the makers of the Constitution, and can only be 
allowed the effect of influencing, in some degree, the construc- 
tion of other parts of the instrument. 

We failed to‘ perceive the force of the argument drawn from 
the fact, that from time immemorial “a jury” has been com- 
posed of twelve freeholders, and the C. C. P. makes the jury 
in a Justice’s Court consist ot but six. Lord Coke tells us that 
twelve was fixed on for the number of the petit jury, because 
Jacob had twelve sons, and Christ had twelve disciples; but 
he allows that on the grand assize the jury was composed ot 
sixteen, in real actions to try titleto land. So it seems there is no 
magic in the number éwelve save the respect due to immemo- 
rial usage; and as the General Assembly, in prescribing regu- 
lations for the trial of matters of fact in the Justices’ Court, 
deemed it wise to adopt the number six instead of twelve for 
a jury, the Uourts have no power to control such legislation ; 
for the power to prescribe regulations is expressly conferred 
by the Constitution. 

The merits ot the case turned upon the right of a common 
carrier to limit the liability imposed by public policy, by means 
of a special contract supported by a sufficient consideration. 
We are not at liberty to enter upon this very interesting ques- 
tion, as the case must go off on the jurisdiction. 

There is error. Judgment reversed, and judgment for de- 
fendant, that he go without day and recover his costs. 


Prr Curiam. Judgment reversed. 
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MICHAEL CRONLY os. FREDERICK HALL. 


Where an agent of the War Department of the Confederate Government 
issued the following instrument: “Confederate States Depository, Wil- 
mington, pay Messrs. Collie & Co., or order, twenty thousand dollars,” 
which was endorsed by the payees to the defendant, who endorsed it 
to another person, by whom it was endorsed to the plaintiff, it was held, 

. (Rodman, J., dissenting,) that the instrument was illegal; that such 
illegality was apparent upon its face, and extended to all the endorse- 
ments. 


This was an action of assumpsit commenced before the adop- 
tion of the Code of Civil Procedure, and tried at the January 
Term, 1872, ot the Superior Court of New Hanover County, 
before his Honor Russell, J. 

The plaintiff declared as endorsee against the defendant, as 
endorser ot an instrument, in the following words and figures: 

“ Agency War DerarrMent, 
Wilmington, Jan'y 18th, 1865. 

Confederate States Depository, Wilmington, pay Messrs. 
Collie & Co., or order, twenty thousand dollars. 

(Signed) J. M. SELXAS. 
$20,000. Agency War Dep't.” 
Pleas, general issue, illegality of consideration, and that the 

instrument was given in aid of the rebellion. 

The instrument was endorsed by the payees, Collie & Co:, to 
the defendant, and by the defendant to one Grady, and by 
Grady to the plaintiff. 

On the trial, the handwriting of the drawer and ot all the 
endorsers was proved ; and it was also proved that Seixas, the 
drawer, was the agent ot the Confederate States War Depart- 
ment at Wilmington, and that the plaintiff purchased the in- 
strument from the last endorser, Grady, on the 20th January, 
1865, paying therefor the amount called for by it in Confede- 
rate currency. 
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There was evidence given tending to excuse the want of a 
demand and notice to the defendant, but his Honor, without 
considering that point, being of opinion that the instrument 
was upon its face illegal and void, and that the plaintiff could 
not, under any circumstances, recover upon the endorsement 
of the defendant, so instructed the jury, who accordingly re- 
turned a verdict for the defendant. 

There was a rule tor a new trial which was discharged, and 
a judgment given tor the detendant, from which the plaintiff 
appealed. 


Battle & Son, for the plaintiff. 


1. The instrument is a bill of exchange, and as such can as 
well be.drawn by a government as by an individual. See 
Judge McLean’s opinion in United States v. Bank of the 
United States,5 How. Rep. 405, (16 Curtis 441.) See also 
United States v. Bank of the Metropolis,15 Peters 392, (14 
Curtis 116.) 

2. The mere dealing in Confederate securities was not ille- 
gal. Phillips v. Hooker, Phil. Eq. Rep. 193. Haughton v. 
Merony, 65 N. C. Rep. 124. 

8. The illegality of the consideration, supposing that it ex- 
isted between the original parties, did not extend to the trans- 
actions between the endorsers and endorsecs, because such 
transactions were fair and bona fide. Besides, each endorse- 
ment was the drawing of a new bill upon a good and sufficient 
consideration. Story’s Prom. Notes, sec. 192, note 2. 2 Kent’s 
Com. at pages 79 and 80. Parr v. Eliason,1 East. 92. Bailey 
on Bills 149 and 179. 

Ot the cases cited trom the 66 N. C. Rep., the first, Bawcum 
v. Smith, 537, is not against us, and the second, Kingsbury v. 
Suit, 601, is in our tavor. 
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ta M. London, tor the defendant. 

out 

ent Borpen, J. Whether the paper upon which the endorse- 

puld ments in this case were made, is a bill of exchange it is 

ent unnecessary for the Court to decide, as the instrument shows 

y re- a trading with the war department of the so-called and now 
defunct Confederate Government. The sole object and busi- 

and ness of this department during its existence was to aid in car- 

puff rying on the war against the rightful government ot the 


United States, and consequently all trading directly with that 
department was illegal and void, and no sale growing out of 
such trading could be maintained in the Courts of the rightful 
government by the party thus trading, no matter what the 


nas | form of the instrument evidencing such illegal transaction. 
See . Martin v. McMillan, 67, N. 0. R. 486. Clemmons v. Hamp- 
” the | ton, 64, N. C. R. 264. Critcher v. Halloway, same 526. 
also Kingsbury v. Flemming, 66, N.C. R., and Baucum v. Smith, 
, (id . same 537. 

In our case the illegality appears upon the face of the instru- 
ille =| ment, and thereby every subsequent holder, whether by 
mn V. endorsement or otherwise, is affected with notice of this ille- 

, gality, and can have no better or higher claim to maintain an 

t ex- action thereon in the Courts of the rightful government, than 
rans- the original holder who made the illegal trade with the war 
such department. Had the Contederate Government maintained 
orse- its independence, no doubt, the Courts of that government 
vient would have held this contract legal; but even in that case, a 
ent’s question might arise whether the endorsement by an individ- 
ailey tal of this contract of the government would render the 
| endorser liable to the endorsee, or be regarded asa mere mode 

cum of turnishing evidence of the person entitled to receive pay- 
ry Vv. ment from the government, as in the case of the endorsement 


of one of our State bonds. Certainly those who have endorsed 
such bonds in our State have done so under the idea that they 
did not thereby make themselves personally liable, as endorsers, 
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to pay the bonds in case the State failed to do so, but these 

endorsements have been made as preserving evidence, to the 

government, of the party who was entitled to receive payment. 
There is no error. This will be certified. 


Ropman, J. dissenting. The original bill of course was 
illegal and void. But as each endorsement is the drawing of a 
new bill, it seems to me that the endorsers have no connection 
with the original illegal contract, but may maintain actions 
between each other. 


Pex Curr. Judgment affirmed. 





STATE os, EDWARD WILLIAMS AND MARY ANN AVERY. 


Dying declarations are admissible only as to those things of which the 
declarant would have been competent to testify if sworn in the case; 
and if they be not the statement of a fact, but merely the expression of 
the opinion of the deceased, they are inadmissible. 

Therefore, where the deceased, who was shot at night in a house from the 
outside through an aperture in the logs, declared, while in extremis, “ It 
was E, W. who shot me, though I did not see him ;” Held that the decla- 
ration was inadmissible. 

The decision of a Judge as to the admissibility of the declarations of a 
deceased person, made just before his death, comprises a decision both 
of fact and of law. Of fact, as to what were the declarations, and as 
to the circumstances under which they were made. Of law, as to 
whether the declarations were admissible alone or in connection with 
the circumstances. On the former, the Judge’s decision is final. On 
the latter, it is subject to review. 


[State v. Arnold, 13 Ire. 184 cited, approved and distinguished. State 
v. Shelton, 2 Jon. 360, cited and approved. } 


Morper, tried before Watts, J., at Spring Term, 1872, of 
the Superior Court of Prrr. 
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The prisoners were indicted in several counts, Edward Wil- 
liams for the murder of Silas Avery, and Mary Ann Avery 
for being accessory before the fact. 

It was in evidence that the deceased was shot after dark, in 
his house, by some one standing outside, through an aperture 
between the logs of which the house was built. He was sitting 
by the tire, with his side near the aperture, and was shot in 
the side. 

On the trial, the State proposed to give in evidence the dying 
declarations of the deceased. Upon examination of witnesses 
as to his condition at the time of the declarations, and the cir- 
cumstances attending them, his Honor held that the deceased 
was in extremis, and the declarations were admissible as dying 
declarations. Thereupon a witness, Lucinda Wainwright, was 
permitted to state the declarations of the deceased, to wit: that 
he knew who shot him. “It was Edward Williams who shot 
me, though I did not see him.” The witness further stated 
that, in reply to a question asked the deceased by her as to who 
shot him, he said, “I don’t know what those poor creatures 
shot. me for; it was Ed. Williams who shot me, but I did not 
see him.” The counsel of the defendants excepted to the ad- 
mission of the testimony. They contended that the declara- 
tions should be entirely excluded from the jury ; but the Court 
ruled that they were admissible, under the circumstances, for 
what they were worth, and charged the jury to be careful in 
weighing these declarations, but to consider them in connection 
with the other testimony in the case, and give them what 
weight they were entitled to. Defendants’ counsel again ex- 
cepted. 

Verdict of guilty. Rule for a new trial discharged. Judg- 
ment, and appeal by the defendants. 


Attorney General, Battle & Son,and Dupre for the State. 
Johnston & Nelson for the defendants. 
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Ropman, J. The admission of dying declarations is an ex- 
ception to the general rule of evidence, which requires that the 
witness Should be sworn and subject to cross-examination. The 
solemnity of the occasion may reasonably be held to supply the 
place of an oath. But nothing can tully supply the absence of 
acruss-examination. In consequence of this absence, such decla- 
rations are often defective and obscure. Hence, several emi- 
nent Judges have felt it a duty to say that they should be 
received with much caution, and that the rule which authorizes 
their admission should not be extended beyond the reasons 
which justify it. (See note to Lex v. John, 2 Leading Crim. 
Cases 396. Regina v. Hinds, Bell, C. C. 256. Reginav. 
Jenkins, Law Rep.1 ©. ©. 1 Phil. Ev. 292, and opinion ot 
Lord Denmam in Sussex Peerage Case, 11 Clark & Fin. 112. 
And this is the more important as such declarations, when re- 
ceived, have great, and sometimes undue weight with juries. 

It is settled on authority, and is consistent with reason, that 
if the declarant would not have been permitted to testify had 
he survived, either because he was too young to comprehend 
the nature of an oath, or was disqualified by infamy, or imbe- 
cility of mind, his dying declarations are inadmissible. ex 
v. Pike, 3 Car. and Payne 598. egina v. l’erkins, 2 Moody 
C. ©. 135. Rex v. Drummond, 1 Leach C. C. 337-38. 

It is equally clear that such declarations are admissible only 
to those things to which the declarant would have been com- 
petent to testify if sworn in the case. Consequently, if they 
be not the statement of a tact, but merely the expression of the 
opinion of the deceased, they are inadmissible. And 680, it 
‘ merely hearsay, or irrelevant. 2 Lead. Cr. Cas. 404. J?ew v. 
Sellers, Carrington’s Crim. Law, 233. Oliver v. the State, 17 
Alabama 587. Johnson v. the State, Id. 687. 

It is contended, for the prisoners, that the declarations in this 
ease were nothing more than the expression of an opinion or 


beliet. 
The case states, that Lucinda Wainwright testified that the 
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deceased said: “He knew who shot him. To which she re- 
plied that she did not know. Then deceased said, it was Ed- 


ward Williams, though I did not see him.” Further, in reply 


to a question by witness as to who shot him, deceased said, “I 
don’t know what those poor ereatures shot me for; it was Ed. 
Williams who shot me, though I did not see him.” 

The case further states that the deceased was shot after dark, 
while sitting in his house at the tire-place, with his right side 
near an aperture between the logs of the outer wall, about three 
inches wide. The shooting was done through the aperture by 
some person standing on the outside of the house. The wounds 


‘were in the right wrist and side. 


It was said for the State that every allegation of the identity 
of a person is necessarily the expression of an opinion only, 
because it is a conclusion drawn from a comparison of the ap- 
pearance ot the person at one time, withthe recollection of his 
appearance at some other time. This is true; but the admis- 
sion of such evidence is an ‘exception to the general rule 
excluding opinions, founded on the necessity of the case. Best 
on Evidence, sec. 349. 

But there must be some limit to the exception: a witness 
cannot be allowed absolutely to substitute his judgment for 


‘that of the tribunal to whom the law has committed the de- 


cision of the fact. Best Ev. sec. 344-5-6. We think the limit 
may be drawn without any difficulty, and consistently with the 
habitual practice of Courts. Whenever the opinion of the 
witness upon such a question, or on one coming under the same 
rule, is the direct result of observation through his senses, the 
evidence is admitted. As, for example, when a witness has ° 
seen a person or object at several times, and expresses his 
opinion as to the identity of what he saw at one time with 
what he saw at another, as human lJangnage is inadequate .to 
convey to the mind of another person tully and accurately the 
impression made upon the mind of the witness through his 
sense of sight, his opinion, as the result of that impression, is 
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admitted, and is entitled to more or less weight, according to 
the circumstances. And although opinions, as derived, may 
sometimes be erroneous, yet they are not generally so, and when 
carefully weighed are sufficiently reliable for practical use in 
the ordinary affairs of life. The witness does not wnnecessarily 
substitute his judgement for that of the tribunal. 

But if the opinion of the witness is the result of a course of 
reasoning from collateral facts, it is inadmissible. As, for ex- 
ample, if at the time to which the question of identity applied 
he did not see or have the "testimony of any sense as to the 
person in question, but believed it to have been him because 
he might have been there, and had a motive to have been there 
and to have done the act alleged. In such a case the tribunal 
is as competent to reason out the resultant opinion as the wit- 
ness is; and by the theory of the law, it alone is competent to 
do so. To allow any influence to the opiuion of the witness 
would be wnnecessarily to substitute him to the function of the 
tribunal. 

Now, to apply these views to the language of the deceased. 
Must his words reasonably be understood to express an opinion 
as to the identity of his assailant with the prisoner, as the direct 
result of observation through his senses, or any of them? The 
deceased accompanied each declaration that it was Williams who 
shot him, with the qualification, “ but I did not see him.” He 
appears to have had in his mind an idea of the distinction 
which I have been endeavoring to draw, and to have wished 
to exclude the conclusion that his opinion was anything more 
than one founded on an inference from facts and motives which 
he may have supposed to exist, but which even if they were in 
evidence on the trial, (as to which the case is silent,) do not 
affeet the present question. The deceased excludes sight as a 
source of his opinion. A Courtisnot at liberty to conjecture, 
that he might have heard the prisoner and identified him in 
that way, especially as there is no suggestion of that sort. in 
the evidence. 



















































JUNE TERM, 1872. 





STATE v. WILLIAMS AND AVERY. 








to We think that, whether we take the words ot the deceased 
Ly alone, or in connection with the circumstances of the assault, 
2) they do not purport, and were not meant to state, the identity 
in of Williams with the assailant, as a fact known through the 
Ly senses, and that, consequently, they were inadmissible. 

The learned counsel who represented the State cited 
of State v. Arnold, 13 Ire. 184, as in point. There is an obvious 
x- distinction between that case and this. In that, the deceased 
od. 7 did not say that he did not see the prisoner; and it was possible 
he = that he did see him. The evidence in that case also suggested 
se the possibibility that his sense of hearing contributed to his 
re identification ot the prisoner. Moreover, in that case the 
al = exclamation of the deceased, being immediate upon the shoot- 
it 9 ing, was admissible as part of the res gestae. 1 Greenl. Lv. 
to 9 sec. 156. Com. v. McPike, 3 Cushing 181. State v. Shelton, 2 
$8 Jon. 360. 
he | It was contended for the State that, as upon the face of the 

| declarations of the deceased, it was possible that he might have 
d. 7 identified the prisoner through hearing, the Judge ought to 
on have left them to be weighed by the jury and disregarded if 
ct worthless. But it is an inflexible rule that the Judge must 
he | decide all preliminary questions touching the competency of 
ho = evidence. The instances and authorities for this are so numerous 
le 4 and familiar that it is unnecessary to refer to them. 
on From this, however, it is contended that the decision of the 
ed | Judge, being upon a question of fact, is not subject to review. 
re In our opinion, the decision of the Judge in this, as in anala- 
ch gous cases, comprised a decision both of fact and of law. 
in 1. Of fact; as to what were the declarations ot the deceased, 
ot 2 and as to the circumstances under which they were made. 
38 2. Of law; were the declarations admissible alone, or in 
re, connection with the circumstances ? 
in On the first question the Jndge’s finding was final. On the 
in second it was subject to review. 


2 
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I will give a single illustration only of the doctrine here 
stated. The declarations of a deceased person, made in con- 
templation of impending death, are admigsible. It is settled 
that the Judge passes upon the preliminary question of their 
admissibility. It is equally well settled that in doing so he 
finds the circumstances under which they were made; and 
also whether, considering the circumstances, they were made 
in contemplation of impending death. This last is a question 
of law. egina v. Smith, Leigh & Cave, O. ©. 627. Don- 
nelly v. State, 2 Dutcher, 601. Starkie v. The People, 17 
Illinois, 24-25. ex v. Welbourn, 1 East. P. C. 358. Reg 
v. Hucks, 1 Stark. 523. 2 Crim. Cases, 400. Zhe State v. 
Arnold, ubi sup,, is also to that effect. 

We think, therefore, that the Judge properly undertook to 
decide the question of admissibility ; but that (for the reasons 
given) he decided it erroneously. 


Reade, J. -Dubitante. 


Perr Curiam. Ventre de novo. 








JOHN D. SPICER os. R. F, FULGHUM_AND OTHERS. 


Where the plaintiffs counsel, before the jury was impanneled, requested 
that any juror in the box who was related to any one of the defendants 
by blood or marriage should retire, and no juror retired or replied: 
Held, that it was not error for the Judge to refuse to grant a new trial, 
because after verdict and judgement it was ascertained that a juror 
was connected with one of the defendants; it being a matter of dis- 
cretion. 


State v. Perkins, 66 N. C. 126, cited and approved. 


Civil action tried before Clarke, J., at January Special 
Term, 1872, of the Superior Court of Wayne. 
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It was instituted for the purpose of foreclosing a mortgage 
made to secure three promissory notes given by defendants 
Fulghum and Whitfield to Nancy B. Latham, also a defendant, 
The notes were in the tsual form of promissory notes, given 
Nov. 27th, 1868, and payable with interest, March 1st, 1869, 
January 1st, 1870, and January Ist, 1871, respectively. In 
July 1870, the payee assigned them for value to one Morrissey 
as a commissioner, and Morrissey assigned them to the plain- 
tiff for a valuable consideration. 

At the trial, before the jury was impanneled, the plaintiff's 
counsel, in the presence ot the Court, after reading over the 
names of the defendants, requested any juror in the box, 
related by blood or marriage to any of the defentants to retire 
from the box, and no juror retired or said anything. His 
Honor charged the jury, in substance, that if they found that 
the plaintift knew that Morrissey had no right to transfer the 
note, or had reasonable grounds to believe Morrissey was 
guilty of a breach of trust in so doing, he was not entitled 
to recover, but that if he were an innocent purchaser he was 
entitled to recover. The plaintiff excepted. Verdict was ren- 
dered for the defendants, and after judgment the plaintiff 
moved for a new trial on the ground that he had discovered, 
since the trial, that oneof the jurors was connected by mar- 
riage with the defendant Naney B. Latham. Upon being ques- 
tioned the juror admitted there was some relationship between 
his wife and the said defendant; but he was unable to say 
what; and after explanation, His Honor said he could not 
make out the relationship, and that it was eo remote that he 
would not have excluded the juror if it had been stated before 
the trial. He refused the motion, and the plaintiff appealed. 


Faircloth tor the plaintiff. 
Smith & Strong for the defendants. 





Boyprn, J. There are but two questions made in the case, 
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First, that his Honor erred in his ruling as to a challenge 
made on the part of the plaintiff in the tollowing form, “If 
any juror in this box is related to any one of the defendants, 
by blood or marriage, he is requested to retire from the jury 
box.” No juror retired or offered to retire or make any 
response. His Honor certainly permitted this form of chal- 
lenge (if it may be called one) and he made no objection to 
any juror’s retiring or responding to the challenge. How then 
did his Honor err in this matter? He permitted the plaintiff 
to have his own way; and if any thing injurous to the plain- 
tiff resulted trom this form of challenge, it was the fault of the 
plaintiff, and not of his Honor. 

Challenges to jurors must be made, in apt time, and before 
the jurors are impanneled. It comes too late after verdict. 
State v. Perkins, 66, N. C. R. 126.. In that case, his Honor, 
the Chiet Justice, says: “It was the misfortune of the defen- 
dant that neither he nor his counsel had been sufficiently on 
the alert to enable them to find out the fact in apt time to 
make it a cause of challenge, that one of the jurors was on the 
grand jury when the bill was found. This might have been a 
ground for his Honor, in the Court below, to grant a new trial, 
if he had any reason to suspect unfairness on the part of the 
prosecution.” His Honor further remarks in that case: “ After 
a defendant has taken his chances for an acquittal the pur ° 
poses of justice are not subserved by listening too readily to 
objections that were not taken in apt time.” In fact this, instead 
of being regarded as error in not allowing a challenge toa 
juror, must be for not allowing a new trial; and regarded in 
that light the above mentioned case is full authority for the 
ruling of his Honor, had it appeared that the juror was in 
fact incompetent, and that the challenge must have been 
allowed had it been taken “in apt time.” Hcw much more 
then in this case was his Honor right in refusing a new trial, 
where the connection by marriage was so remote, that, in all 
probability, the juror had torgotton the connection, it he ever 
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knew it, and where it was so remote that neither his Honor 
nor the plaintiff’s counsel was able to compute the degree of 
relationship. At all events there is nothing appearing on the 
record, in regard to the juror, to authorize this Court to dis- 
turb the verdict of the jury. 

As to the other point, that his Honor submitted a question 
of law to the jury instead of deciding it himself, the counsel 
is wholly mistaken in supposing that the question ot the 
negotiability of the note was submitted to the jury; as his 
Honor, in his instructions upon this part ot the case, assumed 
that the note was negotiable. 

There is no error. ‘ 


Per Curiam. Judgment affirmed. 








LOUIS H. HORNTHAL et al, os. SHERROD H. McRAE. 


Where a debtor, after filing his petition in bankruptcy, but before obtain- 
ing his discharge, promises, in consideration of the old debt, and of a 
new credit for the purchase of goods, to pay the old debt as well as the 
new, his subsequent discharge is no defence against his promise to pay 
such old debt. 


Civil action tried before Watts, J., at Spring Term, 1872, 
of the Superior Court of Wasutnaron. 

The plaintiffs claimed two thousand dollars, as being due on 
an account for goods sold and delivered before the Ist ot June, 
1868. 

The defendant put in evidence his discharge in bankruptcy, 
granted by the United States District Court for the District of 
Albemarle, in North Carolina, discharging him from all debts 
contracted betore June 1st, 1868. 
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The plaintiffs then offered to prove a promise by the defen: 
dant to pay the demand, made atter filing his petition in 
bankruptcy; but the testimony was objected to by the defen- 
dant and ruled out by the Court. 

The plaintiffs then offered to prove that after the Ist day of 
June, 1868, the defendant agreed with plaintiffs that if they 
would sell him goods on credit, to the value of five hundred 
dollars he would pay for the goods, and the amount due on 
the old account, to wit, two thousand dollars; that the sale of 
the five hundred dollars worth of goods was so made, and sub- 
sequently paid for by the defendant, before the bringing ot this 
action. This was objected to by the defendant and excluded 
by the Court. 

There was a verdict and judgment for the defendant, and 
the plaintiffs appealed. 


Smith & Strong for the plaintiffs, 

Cited Corliss v. Shepherd, 28, Maine Rep. 550, Eden on 
Bankruptcy 35. Law Lib. 429, sec. 15. Spoorm v. Jiussell, 30, 
Maine Rep. 454. Williams v. Robbins, 32, Maine Rep. 181. 
Chitty on Contracts 47,190. Kirkpatrick v. Tattersall, Mee. 
son & Welsby, 18, Exch. Rep. 770. 


No counsel for the defendant. 


Pearson, ©. J. The question is—a debtor, after being adju- 
dicated a bankrupt, but before the discharge, promises in con- 
sideration of the old debt, and in consideration of a new credit 
for the purchase of goods, to pay the old debt, the discharge 
which he expected to obtain, to the contrary notwithstanding— 
van the discharge be set up as a bar toa recovery on this new 
promise ¢ 

The law is so clearly oxpremsed by Parke, Baron, in Kirk- 
patrick v. Tattersall, Meeson & Welsby, (13, Exchequer,) 770, 
that it is unnecessary to do more than to give a few extracts 
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from the opinion. “There is no plea alleging any illegality, 
nor does the contract appear on the face ot it to be illegal. 
Consequently the only question is, whether, assuming the 
contract not to be tainted with any illegality, it is valid.” 

“ There can be no question, that a debt, though barred by 
a certificate, is a sufficient consideration for a promise to pay it. 
But it is contended, that it the promise be made before the 
certificate is obtained the samerule does not apply. We are 
all ot opinion, that there is no distinction in this respect 
between a promise made before the certificate and one made 
after it, both are equally binding, though the only considera- 
tion be the old debt. But then the promise must be one which 
binds the bankrupt personally to pay, notwithstanding his cer- 
tificate,” &c. &e. 

“The only distinction between a promise before and after 
the certificate is, that in the former it may be more doubtful, 
whether the debtor meant to engage to pay, notwithstanding 
his discharge under the bankruptcy; but it is clear, that if he 
did the promise is equally binding.” 

For error in excluding evidence of a new promise, there 
must be a venire de novo. 


Ventre de novo. 





Perr Curiam. 
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STATE vs, ISAAC HOWARD. 


The Act of 1868-69, chap. 18 creates two offences: ist. Hunting on the 
Sabbath with a dog. 2d. Being found off one’s premises having a shot- 
gun, rifle or pistol. Therefore, a conviction is sustainable under an in- 
dictment charging the defendant with being “ found off his premises on 
the Sabbath day, having with him a shot-gun, contrary to the form of 
the statute,” &c. 


Indictment at Spring Term, 1872, ct Lznom Superior Court, 
under the Act of 1868-’69, chap. 18, in the following words: 

“The jurors of the State upon their oath present that Isaae 
Howard, late ot the County aforesaid, on the 1st day of Janu- 
ary, 1870, with force and arms, at and in the County aforesaid, 
was found off of his premises on the Sabbath day, having with 
him a shot-gun, contrary to the form of the statute in such 
ease made and provided, and against the peace and dignity of 
the State.” 

The jury returned a special verdict, “That the defendant 
was carrying his gun off of his premises on Sunday, but it is 
not proved that he was hunting ; whereupon, if the Court shall 
be of opinion that the defendant is guilty, then the jury say 
he is guilty as charged in the indictment, otherwise that he is 
not guilty.” 

His Honor Clarke, J., adjudged the defendant not guilty, 
and the Solicitor appealed. 


Attorney General, Battle & Son, and Dupre tor the State. 
No counsel for the defendant. 


Ropman, J. The charge against the defendant is that he 
was “found off of his premises on the Sabbath day, having 
with him a shot-gun, contrary to the statute,” &e.  \ 

The jury found a special verdict, to wit: “That defendant 
was carrying his gun off of his premises on Sunday, but it is 
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not proved that he was hunting.” On this the Court adjudged 
the defendant not guilty. 

The Act of 1868-9, eh. 18, creates two distinct offences : 
1. Hunting on the Sabbath day with a dog or dogs. 2. Being 
found off ot one’s premises on the Sabbath, having a shot-gun, 
rifle or pistol. 

The indictment follows the words of the Act creating the 
latter offence. The words have a plain and obvious meaning 
as they stand. It is not necessary to interpolate so as to make 
them read, “ Being found hunting off of one’s premises,” in 
order to make them intelligible, and to do so would change the 
whole meaning of the sentence, and frustrate what appears to 
be the legislative policy. Courts have no right to do that. 

Judgment must be reversed. 


Per Curiam. Judgment reversed. 








STATE cs, NEEDHAM PURDIE AND NATHAN PURDIE. 


It is still necessary, in an indictment for felony, in this State, to charge 
the act constituting the crime to have been done “feloniously,” and 
that word cannot be supplied by any equivalent. 

- State v. Jesse, 2 Dev. & Bat, 297, cited and approved. 


Indictment for burning a barn containing grain, tried at 
Spring Term, 1872, of Brapen Superior Court, before 
Russell, J. 

The indictment charged that:the defendants, “on the 23d 
day ot July, A. D., 1871, with force and arms, at and in the 
county of Bladen aforesaid, wnlawfully Gnd willfully did set 
fire to and burn a barn, the property of” &c., “the same at the 
time of the burning thereof having grain in it” &c. 
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Verdict of guilty. Motion in arrest of judgment by defen- 
dants, because the burning was not charged to have been done 
Jeloniously. Motion allowed and appeal by the Solicitor. 


Attorney General, Battle & Son., and Dupre tor State. 
No counsel for defendants. 


» Boypgy, J. There is no error. This case is governed by 
the case of the State v. Jesse, 2, Dev. & Bat., 297. 

In that case Chief Justice Ruffin says that the office of the 
term feloniously is to describe the offence. It denotes, at the 
instant of the doing of an act, the disposition of the accused in 
doing it, which constitutes the guilty will that renders the 
person criminal. It is therefore one of the constituents of the 
offence. The Chief Justice further says, “It is necessary for 
another purpose, which is distinctly and immediately to apprize 
the Court of the degree of punishment that may be inflicted 
and demanded, and thus to regulate the mode of trial.” And 
the books of authority lay it down that this word felonzously 
cannot be supplied by any periphrasis or word equivalent. 
‘The decision in the case of Jesse was since our acts curing 
tormal defects in indictments. 


Per Ovrra. Judgment affirmed. 





















JUNE TERM, 1872. 





WRIGHT AND WIFE v0. McCormick. 





W. B. WRIGHT and P. H. WRIGHT, HIS WIFE, os. DUNCAN Mc- 
CORMICK. 


Where in a petition for partition of land, the tract was described by 
metes and bounds, and title was claimed under a patent to J. M., which 
was referred to as an exhibit, but the date of which was incorrectly 
stated, and the answer of the defendant admitted, that he claimed title 
to a tract of land of similar courses and distances with that described 
in the petition, patented to J. M., Nov. 6th, 1784, and alleged that if the 
identity of the land was ascertained by survey, then he was a tenant in 
common with the petitioner , otherwise, not: Held, that while it would 
have been more regular to require the plaintiff to amend his petition 
by giving the true date of the grant, and allow the defendant to amend 
his answer, it was not error to permit the plaintiffs to produce the grant 
as an exhibit at the hearing, without such amendment, and order the 
partitien. 

In case of ambiguity and uncertainty in pleading, the words are to be 
taken most unfavorably to the party using them, 


Petition for partition of land, filed in the County Court of 
CumBERLAND in 1867, and transferred to the Superior Court 
after the adoption of the present Constitution, and heard before 
Buxton, J., at Spring Term 1872. 

The statements in the pleadings upon which the case turned 
are sufficiently given in the opinion of the Court. 


Strange for the plaintiffs. 
B. & T. C. Fuller for the defendant. 


Ropman, J. This case should never have come to this Court; 
but having come here, it is our duty to decide it. 

The plaintiffs in their petition allege that they own an undi- 
vided half ot a certain piece of land which was granted to John 
Matthews, November 6, 1805, and they set forth the bounda- 
ries, and beg leave to refer to the original grant as an exhibit ; 
that the defendant claims the other undivided halt, and they 
pray process, &c., and a partition. 
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The defendant answers, that he claims title to a tract ot land, | 
the courses and distances of which are similar to those set forth | 
in the petition, which was patented by John Matthews, No- | 
vember 6, 1784; and if it is ascertained by survey and actual | 
location that the land is the same with that conveyed to him, | 
then he is a tenant in common with the petitioner; otherwise | 
he is not. | 

The case came up for hearing upon the pleadings. and the | 

Judge allowed the plaintiff to produce, as the exhibit referred : 
to in his petition, a grant to Matthews dated November 6, 1784. , | 
We think the Judge was right in allowing this; but he ought 
at the same time to have required the petitioner to amend his : , 
petition, by inserting the true date of his grant. This amend- 
ment being made, the detendant also should have been allowed 
to amend his answer; or, if he refused to do so, the plaintiff 
might have demurred to it for uncertainty. Neither of these 
were done. The defendant contends that the Judge erred, in 
understanding his answer to admit that he was a tenant in 
common with the plaintiff, and that is the inquiry before us. 
It is a rule of construction, of which no pleader has a right to 
complain, that all uncertainties and ambiguities in his pleadings 
shall be taken in the sense most unfavorable to him; for he 
has at all times the power, and it is his duty to make them plain. 
And as, if the uncertainty occurs by accident or oversight, he 
can cure it by amendment when it is pointed out, a failure to 
amend shows that the uncertainty is ot purpose, and designed 
to mislead his adversary ; and no party can be allowed to profit 
by such an artifice. 

The petition substantially and with sufficient clearness de- 
scribed the land ; the error was in a false recital of the date ot 
the grant. It can scarcely be true that the defendant was in 
any uncertainty as to what land was really meant. Ifhe was, 
it was within his power to cal! for a further description, which » * 
the Court would have required the plaintiff to turnish. As he 
tailed to do this, the certainty of the land must be assumed to 
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have been known to him, and it was his duty either to disclaim 
the title, or to allege that he was sole seized, or admit the 
tenancy in common. Certainly he does neither of the two 
first. And he does the last not plainly and directly, but if it 
is ascertained by a survey that the land is the same with what 
he claims ; thus apparently trying to put on the petitioner the 
sole expense of the survey and location of the land, which 
properly belonged to both. We think the Judge was right in 
his construction of the answer, and in disappointing the attempt 
to impose an unequal burden upon the plaintiffs. 

Judgment affirmed. A copy of this opinion will be certi- 
fied, &e. 


Per Curiam. Judgment affirmed. 








DUNCAN McFADYEN os. W. D, HARRINGTON. 


The declarations of a supposed partner, in the absence of the other, are 
nct admissible against the latter until the partnership has been proved 
aliunde. 


Action on the Case commenced in 1858, in the County 
Court ot Moors, carried by appeal to the Superior Court, and 
tried betore Buaton, J., at Spring Term, 1872. 

The suit was brought for the recovery of the value of a lot 
ot cotton delivered to the defendant, by the plaintiff, to be 
ginned and carried to Fayetteville and sold. The plaintiff 
alleged that the defendant had sold and failed to account for 
the cotton. One ground ot objection to the plaintifi’s recovery 

* was that the cotton was not the sole property of the plaintiff, 
but belonged to plaintiff and one O. 8. Yarborough, as part- 
ners, and Yarborough ought to have been joined as party 
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plaintiff. The plaintiff testified that the cotton was his own, 
that Yarborough had had an interest in it, but he had settled 
with Yarboreugh for the latter’s share, before the cotton was 
delivered to the plaintiff. The defendant then offered, asa 
witness, his son, who ‘testified that he heard the plaintiff say, 
before the last picking of that crop of cotton, that he and 
Yarborough were in company together, and were to divide 
expenses and the crop. The defendant next offered to prove, 
by this witness, declarations made by Yarborough, in the 
absence of the “plaintiff, as to the partnership between Yar. 
borough and the plaintiff. The testimony was objected to and 
ruled out. Defendant excepted. ‘ 

Verdict and judgment for the plaintiff; Appeal by the 
defendant. 


McDonald for the plaintiff. 
Battle & Son and Howze for the defendant. 


Borpgn, J. Two questions only are raised in this case ; 

First, that his Honor rejected competent evidence. The 
plaintiff had testified that he was the sole owner of the cotton 
at the time he delivered it to the defendant, that no one else 
had any interest in it. He further stated that O.S. Yarborough 
had had an interest in the cotton, but that before the delivery 
to the defendant, plaintift had settled with Yarborough for 
his share of the cotton, and that he was then sole owner. 

Defendant insisted, that inasmuch as the plaintiff and Yar- 
borough had made the crop together upon shares, they 
were partners, and that although the plaintiff had purchased 
Yarborough’s interest in the crop, and paid him for the same, 
aud that although the defendant made the agreement with the 
plaintiff alone, as the plaintiff and Yarborough had made the 
cotton as partners, and although the partnership was at an end 
before the sale, still the defendant was entitled to notice of the 
dissolution of the partnership, and that before he received the 
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cotton of the plaintiff, and that even although he had never 
heard of the partnership until after the trade. 

These positions were regarded by the Court as new, and no 
authority or reason was given for them by the counsel who 
pressed them with much earnestness, and the Court, being 
unaware of any authority or reason in the law of partnership 
for these positions, hold the decision of his Honor correct. 

The defendant then called his son James, who testified that, 
before the last picking of the cotton, he heard the plaintiff say, 
that he and Yarborough were in company together, and were 
to divide the expenses and the crop. 

The defendant then offered to prove by this witness decla- 
rations made by Yarborough, in the absence of the plaintiff, as 
to Yarborough and the plaintiff being partners. To this 
evidence the plaintiff objected, and it was rejected by the 
Court. In this there was no error. For if the fact thus pro- 
posed to be proved was competent evidence for any purpose, 
the witness Yarborough, who knew the facts, should have been 
called to prove them. They could not be proved in the man- 
ner proposed. There was no error in rejecting this evidence. 


Perr Curiam. Judgment affirmed. 
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HENRY JARMAN os. RICHARD W. WARD. 


In actions to recover the possession of personal property, the plaintiff may 
not, if he please, make the affidavit and give the undertaking required 
for the immediate delivery of the property to him. If he do not his 


judgment, it he succeeds, is for the possession of the property, or for 
its value, and damages for detention, as in the old action of detinue. 


Love vy. Comr’s of Chatham, 64 N. C. 706 and Mervin v. Ballard, 66 N. ©. 
398, cited and approved. 


Civil action heard upon demurrer to the complaint, before 
Clarke, J., at Spring Term, 1872, of the Superior Court of 
Onstow. His Honor sustained the demurrer and the plaintiff 
appealed. 

The facts and substance ot the pleadings are sufficiently stated 
in the opinion of the Court. 


Hubbard and Haughton for the plaintiff. 
No counsel for the defendant. 


Pearson, C.J. This is an action to recover the possession 
’ of personal property, and damages for the detention. 

The complaint alleges an executed contract for the sale ot 
_two steers, and a cow and calf, by force of which the ownership 
‘was vested in the plaintiff. The plaintiff does not make the 
affidavit or give the undertaking as required by C. C. P., secs. 
177,179. To this the defendant demurs, and for ground of 177 
demurrer specifies: ‘The action is for claim and delivery of 
personal property, and the plaintiff has not complied with C. 
C. P., sec. 177, 178, 179, (ch. 11, page 63.)” 

This presents the question: Is the affidavit and undertaking 
required to be filed in all actions to recover the possession of 
personal property; or may the plaintiff, if he chooses, allow 
the property to remain in the possession of the detendant, 
pending the action, and thus avoid the necessity of making the 
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affidavit or of giving the wndertaking, which latter requisite 
plaintiffs may not in all cases be able to comply with ! 

We think it clear, by an examination of C. C. P., that, in this 
action, if the plaintiff is content to let the property continue 
in the possession of the defendant pending the action, he is not 
required to make the affidavit or give the undertaking required 
by sections 177, 178, 179. It is then, in effect, the old action of 
detinue, and the judgment set out in sec. 251, OC. C. P.; “In 
an action to recover the possession of personal property, judg- 
ment for plaintiff may be for the possession, or for the value 
ot the property (in ease a delivery carinot be had) and damages 
tor the detention,” &c. 

It is only in cases when the plaintiff seeks to have the prop- 
erty delivered to him instanter and to have the possession 
pending the action, as in the old action of replevin, that the 
affidavit and undertaking are required. 

This is obvious by looking at C. C. P., title IX, “ Of provis- 
ional remedies in civil actions,” ch. 1, Arrest and Bail, ch. 2 
Claim and Delivery of Personal Property. This provisional 
remedy pre-supposes an original remedy. in which the provis- 
ional remedy may or may not be applied for. 

This general view of the subject does not seem to have sng- 
gested itself to his Honor, or to the counsel, nor was C. C. P., 
sec. 251, adverted to. 

The demurrer is overruled, and there should be judgment 
that the plaintiff recover the two steers and the cow and calf, 
(which are described with great certainty in the complaint,) 
together with damages for the detention and costs, and in case 
the property, or any part of it, cannot be had, then that he 
recover damages by way of valuation in addition to damages 
for the detention. 

The case is remanded, to the end that the amount of damages 
may be enquired of, and final judgment be entered in the 
Superior Court; unless the defendant be allowed to amend 
his pleadings, by withdrawing the demurer and putting in an 

3 
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answer. Love v. Com’rsof Chatham, 64, N.C. 706. Mervin 
v. Ballard, 66, N. ©. 398. 

Defendant to pay costs in this Court, and judgment on the 
undertaking for the appeal. 

This will be certified. 


Perr Curiam. Judgment reversed. 








ASA EUBANKS os, ALSEY MITCHELL. 


Where the plaintiff, in an action to recover the possession of land, alleged 
that the defendant held a bond for title under a former owner now 
dead, and had made payments in part for the land; that said former 
owner had devised the land to a daughter who conveyed to the plain- 
tiff; the defendant answered that by payments in money and in pro- 
perty and services, which were to be taken as money, he had paid in 
full for the land ; and plaintiff replied that the alleged payments were 
not payments but éfems in an account which were barred by the Statute 
of Limitations: Held that the proper issue was ore for a jury, viz: 
whether the defendant paid his vendor in tull or partially, and if par- 
tially, how much. 

Where in such case a reference was made, and the referee reported that 
the defendant had made partial payments exceeding his indebtedness 
for the land, and exceptions were filed and sustained, on the ground 
that the items allowed were barred by the statute, held that there was 
a misconception of the issue, or the issue made was immaterial. 

Pleadings on both sides being defective, cause remanded wrthout costs to 
either party. 


Civil action tried before Zowrgee, /., at Spring Term, 1872, 
of the Superior Court of Cuatuam. 

The substance of the pleadings upon which the case turns is 
set forth in the opinion of the Court. The reply referred to in 
the opinion is in these words. 
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“The plaintiff replies, and says to the counter-claim of de- 
tendant, on account of various amounts due by John Trollinger, 
deceased, as set forth in his answer, that he has no knowledge 
or information sufficient to believe, and he does not believe, 
that counter-claim ‘to be true, and that as regards all items 
thereof, to which the same is applicable, he pleads to be allowed 
the benefit of the statute of limitations,” &c. 

His Honor sustained certain exceptions filed by the plaintiff 
to the report of a referee, and the defendant appealed. 


Phillips & Merrimon for the plaintiff. 
J. H. Headen and Fowle for the detendant. 


Ropman, J. In order that this opinion may be intelligible, 
it will be necessary briefly to state the substance of the plead- 
ings. 

The plaintiff alleges; A title in fee to himself in a piece of 
land in possession of and claimed by the detendant; that in 
1845 the land was owned by John Trollinger, who gave the 
defendant a bond to make him a title on payment of a certain 
sum with interest; that Trollinger died in 1867 or 1868, hav- 
ing by his will devised the land to his daughter Barbara, wife 
of Albright, who, on the 14th of January, 1871, conveyed the 
same to the plaintiff tor value; that defendant has possessed 
the land ever since 1845 and has made some payments. He 
. demands judgment for the possession ot the land, and damage 
for the detention. 

Defendant answers; Admits that he claims under a title 
bond trom Trollinger, (which he sets out); says that he made 
various payments on the debt for the land; that he acted as 
agent tor Trollinger upon an understanding that the value of 
his services should be credited as payments on the land; that 
he also paid taxes for Trollinger upon other lands, and delivered 
to him a quantity of cotton and other property to go as pay- 
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ments on the land, in all to an amount greater than his indebt- 
edness. ' 

The plaintiff replies, in effect, as we conceive, that the al- 
leged payments were not payments, but only items in an account 
against Trollinger, and that they were barred by the statute ot 
limitations. 

We conceive that, at least for the present purpose, we must 
understand the replication to mean as above expressed. For 
if we understand it to allege that the payments were barred 
by the statute of limitations, it would be absurd, as a payment 
extinguishes the debt pro tanto, and of course the statute can 
have no application. 

Certainly the answer alleges a payment; and not a set-off to 
a debt not sued on. To understand the replication as applica- 
ble to a set-off would be to condemn it as a departure 
and irrelevant. Thus construing the replication, it will 
be seen that the issue is, whether the defendant had paid 
the debt to Trollinger in full, and thereby entitled himselt to 
a conveyance of the legal title, or had paid it in part, in which 
case he would be entitled to some reliet, according to the cir- 
cumstances, the nature of which it is not now material to 
inquire into. 

It the alleged payments were not made and accepted, or ac- 
knowledged as such, but were only items in an unsettled account 
against Trollinger, not connected with fhe land debt by any 
agreement or course of dealing between the parties, expressly 
proved, or to be inferred from the circumstances, then it is of 
no concern to the plaintiff whether they are barred by the 
statute of timitations or not; as in such case the detendant’s 
remedy, if any, would be by an action against the executors of 
Trollinger. 

It must be remembered that this is not an action to recover 
the price of the land, or any other debt to Trollinger, but to 
recover the land itself, upon an issue in which the plaintiff de- 
nies that defendant has any equitable interest whatever. 
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The issue thus understood was for a jury; and we think it 
doubtful whether his Honor had power under ©. C. P. see. 
245, to direct a reference without the written consent of the 
parties. That section authorizes a compulsory reference: 1. 
Where the trial of an issue of fact shall require the examina- 
tion of a long account on either side,’ &c. Here the answer 
sets up numerous partial payments at various dates, making in 
all full payment. We doubt it a list of such payments can be’ 
deemed an account within the meaning of the Code: more 
especially as a part of the issue with regard to ‘each item is, 
not only was the service performed, or the property delivered, 
but was this performance or delivery made and accepted, or 
afterwards acknowledged, expressly or by fair inference, as a 
payment on the debt for the land. 

But it is not necessary to decide this point, and we express 
no opinion. 

The referee reported that the defendant at various times 
made partial payments to an amount exceeding his indebted- 
ness to Trollinger. The plaintiff excepted to the report, on 
the ground that the items allowed were stale and barred by 
the statute of limitations: and his Honor sustained the excep- 
tion. 

We think that both the counsel for the plaintiff, and his 
Honor misconceived the issue, probably by reason of the 
inartificial and badly drawn pleadings; or, if the issue must be 
construed as being on the statute of limitations, it is an imma- 
terial one, and cannot affect the judgment. The issue we 
conceive to be, whether the defendant paid Trollinger in full 
or partially, and it partially how much. 

The case must be remanded in order that the issue may be 
found in some proper way. We suggest to the parties the 
propriety of amending their pleadings so as to make them 
clearer. Perhaps also in jthe present state of the parties, in 
case it shall be found that the defendant has paid in part only 
and not in full, there may be a difficulty in giving a judgment 
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which will do complete justice in the case. C. C. P. 561-62, 
As the misconception of the issue seems to have been common 
to both parties, and the pleadings of neither are without tault, 
neither wiil recover costs in this Court. 

Judgment reversed and case remanded, to be proceeded in 
according to law. 

Let this opinion be certified. 


Prr Curio. Judgment reversed. 








W. F. LEWIS, Ex’r. of K. H. LEWIS, vs. G. W. JOHNSTON, Adm’r, 
of JAS. 8. CLARK, 


Where the plea of “fully administered ” is found for the defendant and a 
judgment quando rendered for the plaintiff, the defendant is entitled to 
judgment against the plaintiff for his costs. 


[ Welborn v. Gordon, 1 Mur. 502. Battle v. Rorke, 1 Dev. 228, and Terry 
v. Vest, 11 Ire. 65, cited and approved. | 


Dest, brought in 1867 to the Superior Court of Prrr and 
tried at Fall Term, 1871, before Moore, -/. 

The defendant’s pleas were general issue and fully admin- 
istered. The plaintiff admitted the latter. plea and the former 
was found in his favor. 

His Honor thereupon rendered a judgment quando against 
the defendant as administrator, and a judgment for plaintiff's 
costs against him de bonis propriis, and the defendant appealed. 


No counsel for the plaintiff. 
Johnston & Nelson and Smith & Strong for the defendant. 


Borpen, J. The question attempted to be raised in this 
case is not an open question. 
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The decisions and the practice have been uniform ever since 
the case of Welborn v. Gordon, 1 Murphy, 502, decided 
A. D. 1800, where it is said that, whenever an administrator 
established the plea fully administered, he is entitled to judg- 
ment and execution for his costs against the plaintiff indi- 
vidually. 

Again, in the case of Battle v. Rorke 1 Dev 228, decided in 
1827, the question was fully considered and the same decision 
made. In that case the pleas were non assumpsit, payment, 
and set off, plene administravit. ?, 

And in that case Chief Justice Taylor says: “The case 
depends upon the construction of the act of 1777, concerning 
costs, and the principles of pleading as applicable to the par- 
ticular defence relied upon by the administrator. The act pro- 
vides that in all cases whatsoever, the party in whose favor 
judgment shall be given shall be entitled to full costs, 
unless where it is, or may be, otherwise directed by statute. 
Was judgment given in favor of the defendant in the original 
action? Norule of pleading is better settled, at common law, 
than if the plaintiff joins issne upon the plea of plene admin- 
éstravit, and it is found against him, the judgment is that he 
takes nothing by his bill. And it is only where he confesses 
the plea to be true that the plaintiff is entitled to judgment 
quando.” The same doctrine is announced by Chief Justice 
Ruffin, in the case of Terry v. Vest, admr. 11 Jre. 65, and the 
practice in this particular has been uniform for more than half 
a century. @ 

There is error. Judgment reversed and judgment here that 
the defendant recover his costs in the Court below, and in this 
Court. 


Pre CrriaM, Judgment reversed. 
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L. W. BLAKELY, Assignee in Bankruptcy of 8. T. JONES & CO. 2s, 
JOHN PATRICK, Adm’r. of 8, T. STILLEY. 


To maintain an action to recover the possession of personal property, 
whether resort is had to the provisional remedy of the Code of Pro- 
cedure or not, the plaintiff must show title or a right to the present 
possession of the property sued for, which must be specific and be 
identified by a sufficient description. 


A mortgage by a buggy-maker of “ten new buggies,” without delivery 
of possession, he having more than ten on hand at the time, was inef- 
fectual to pass title to any particular buggies or to any interest in the 
buggies on hand; and the mortgagee cannot maintain an action for the 
recovery of ten new buggies in the possession of the mortgagor, or his 
personal representative. A fortiori is this the case, if such buggies 
were not the same that were on hand at the date of the mortgage. 


[| Jarman v. Ward, 67 N.C. O'Neal v. Baker. 2 Jon. 168. . Jones v. Morris, 


7 Ire. 370. Waldo v. Belcher, 11 Ire. 609, and Powell vy. Hill,64N.C. - 


169, cited and approved.] 


Civil action tried before Clarke, J., at Spring Term, 1872, 
of the Superior Court ot GREENE. 

The action was commenced in January, 1869, by 8S. T. 
Jones & H. T. Bennett, under the name of 8. T. Jones & Ov., 
as plaintiffs, to recover possession of “ten new buggies” from 
the defendant as administrator of S. T. Stilley deceased ; and 
they having complied with the provisions ot Tit. [X. chap. 2, 
ot the C. C. P., nine new buggies found in the defendant's 
possession were delivered to them by the sheriff. The plain- 
tifis became bankrupts, and 8. M. Blakely, having been 
appointed their assignee, was made party plaintiff as such. He 
claimed title under a mortgage, executed by Stilley to S. T. 
Joues & Co., in July 1867, which purported to convey, with 
other personal property, “ten new buggies,” to secure certain 
notes which were payab'e January 1st, 1868; and the mort- 
gage was offered in evidence. The complaint goes on to state 
that Stilley was a manufacturer of buggies, dependent upon 
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his trade for support, and the property conveyed in the mort- 
gage was left with him to enable him to prosecute his business, 
that he died in November 1867, and the detendant, soon there- 
atter being appointed his administrator, “took into his posses- 
sion the entire personal estate of the said S. T. Stilley, amongst 
which were the ten new buggies mentioned in said mortgage.” 

The defendant’s answer,’admitting the other allegations of 
the complaint, alleges that all the buggies on hand at the exe- 
cution of the mortgage (more than ten in number) had been sold 
by Stilley, and that the buggies claimed by the plaintiffs were 
made atterwards and not embraced in the mortgage. It denied 
that title to any particular buggies passed under the mortgage. 
Debts ot higher dignity than the plaintiff's were also set up as 
a defence. It was in evidence on the trial that the mortgage 
was executed in Newberne, and that the plaintiff at the time 
had fitteen new buggies in his shop in Greene County, where 
he lived. 

His Honor in his charge told the jury that the action was 
“an action for damages for the conversion uf ten new buggies 
by the defendant,” that under the mortgage he conld claim ten 
buggies and no more, that Stilley became the trustee or stake- 
holder of Jones & Co., the mortgagee, and that the defendant 
was liable for the value of such of the buggies as went into 
his possession, with interest from January Ist, 1868. The 
defendant’s counsel asked his Honor in writing for this instruc- 
tion: “It the jury believe there were more than ten new bug- 
- gies in the lot in Stilley’s possession at the time the mortgage 
was made, and the ten were not separated by Stilley and Jones 
trom the rest of the lot, then the plaintiffs cannot reeover. 

His Honor refused to give the instruction. 

The jury returned a “verdict finding all issues in favor of 
the plaintiffs and assessed his damages at $127,25.” The Court 
gave judgment accordingly and the defendant appealed. 





Battle & Son, for the plaintiff, 
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Smith & Strong, for the defendant. 


Pearson, C. J. This is an action to recover the possession 
of personal property, to wit, ten new buggies—and damages 
tor the detention. It appears by the record proper, that the 
provisional remedy was resorted to. Under it the sheriff seized 
nine new buggies that were of the estate of the intestate of 
detendant, and delivered them tothe plaintiff. The judgment 
is that the plaintiff retain possession ot the said property and 
also recover $127, for damages and costs. 

This reference to the record proper is made to prevent a 
confusion of ideas, that might be caused. by the circumstance, 
that in the statement of the case his Honor says, in charging 
the jury ; “ This is an action for damages, for the conversion of 
the ten new buggies by the defendant.” An action to recover 
the possession of personal property, where the provisional 
remedy is not resorted to is in effect the old action of detinue, 
and where it is resorted to the action is in effect the old 
action of replevin. Jarman v. Ward, at this term. 

In either case, to maintain the action, the plaintiff must show 
title or a right to the present possession of the thing which is 
the subject of the action, and the thing sued for must be spe- 
cific, and be identified by a sufficient description. O’ Veal v. 
Baker, 2 Jones 168. Jones v. Morris, 7 Ire. 370. 

The defendant’s counsel asked his Honor, in writing, for this 
instruction, “if the jury believe there were more than ten new 
buggies in the lot in Stilley’s possession at the time the mort- 
gage was made, and the ten were not separated by Stilley and 
Jones from the rest ot the lot, then the plaintiff cannot recover ?” 


, which was retused. There is error. Waldo v. Belcher, 11 


Ired. 609. That case is decisive ot the question. It was fully 
argued by counsel on both sides, and, after due considerution, 
an vpinion was filed, which is sustained by the reason of the 
thing and by the authorities cited. We do not feel called on 
to review it. In our case the complaint sets out that Stilley 
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was 8 manufacturer of bugyies, and “the property was left with 
him, to enable him to prosecute his business,” leaving it to be 
inferred that the buggies on hand at the date of the mortgage 
were disposed of by Stilley, in the course of his business, and 
he, from time to time, made other buggies and put them in the 
lot, in the place of such as he had sold. The answer distinctly 
avers, that the buggies on hand at the date of the mortgage 
were sold, and the buggies now claimed have been made since 
the mortgage. 

This fact seems not to have been adverted to on the trial, 
and yet it has a direct tendency to show that the present action 
is entirely outside of the mark, and “hits at” a set of buggies 
different from those on hand, which it is supposed the parties 
attempted to convey at the date of the mortgage. 

The legal effect of the mortgage, in this instance, was not to 
pass the title to ten new buggies as an executed contract or 
sale, but 77 ¢¢ has any effect at all, it is to create an executory 
contract, or an agreement to sell and deliver ten new buggies, 
for a breach of which contract damages may be recovered. 
We quality the proposition ; for here there was no price paid, 
and the only consideration for the contract was to secure debts, 
that is, a promise to secure the performance of another promise. 
But whether an action be brought on the latter promise, or on 
the first promise, to wit, the “two notes,” the defendant, who 
is the administrator of the debtor, can avail himself of the 
want of assets, as he has done in this case, and the plaintiff 
cannot lay hands on ten buggies that happened to be on hand 
at the death of the debtor, but must be content to take his 
chances with the other creditors, according to the course of 
administration. 

In considering the question it was suggested, may not the 
mortgage deed be allowed to have the effect of making Jones 
a tenant in common with Stilley in the lot ot fitteen new bug- 
gies, so as to give him three undivided fifth parts, and bring it 
within Powel v. Lill, 64 N.C.,169% The reply is, that view, 
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even if tenable, will not aid the plaintiff to maintain this action ; 
for it is held in Powel v. Hill that the remedy is not by a civil 
action to recover the possession, but hy a special proceeding 
before the Judge of Probate for partition. 

But a more decisive reply is: In Powe v. //ill the relation 
of tenants in common was created by the agreement, according 
to which the plaintiff was to work on the farm and to havea 
certain part of the crop for his labor (say one-third part), and 
the crop being made and housed, it is held that he was a tenant 
in common, entitled to have his part on partition. So it may 
be admitted that if Stilley had agreed to let Jones have an 
undivided part ot the lot of new buggies, (say two-fitth parts,} 
the relation of tenants in common would have been created. 
But that is a very different matter from an agreement to let 
Jones have ¢en ot the lot of fifteen new buggies, without speci- 
fying or setting apart the identical ten that he was to have. 
In the former case no delivery, either actual or constructive, 
was required to establish the relation of teriants in common. 
Indeed, the idea ot delivering or setting apart ten of the number 
would be inconsistent with the relation by which he was to be 
entitled to two-fifths part of the undivided whole; whereas, in 
the latter ease, the very purpose was that ten of the number 
should be the sole property ot Jones. To vest the title or 

{ownership in any particular buggies, it was necessary to set 
them apart, so as to make a constructive delivery, and effect an 
| executed contract; in the absence of such identification, the 
agreement, 2s we have seen, was executory only. 
\ Suppose Jones to be entitled as tenant in commor to two- 
fifths parts, and some one or two of the buggies had been de- 
stroyed—the loss would fall upon both of the tenants in com- 
mon, and Jones would only have the two-fifths parts of what 
wastleft ; but suppose Jones to be entitled to ten new buggies 
of the lot of fifteen, under the executory agreement, and some 
one or two of these had been destroyed—the loss would falk on 
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Stilley, and Jones would call for ten new buggies. Note the 
diversity. 
There is error. 


Per Curiam. Venire de nove. 








W. H. BROGDEN os. J. C. PRIVETT. 


Under sec. 14, ch. 117, of the acts of 1868-69, giving a remedy by attach- 
ment to enforce a laborer’s tien in certain cases, an affidavit that the 
defendant has removed and is removing and disposing of his cotton crop 
without regard to the lien, is insufficient to justify the issuing of the 
warrant, 


Motion to vacate attachment in the Superior Court of 
Wayne, heard before Clarke, J., December 2d, 1870. 

The plaintiff commenced his action in October, 1870, on a 
money demand, for work and labor done on the defendant’s 
farm, and filed his complaint claiming a lien on the land and 
crop of the defendant, and demanding an enforcement of the 
lien; and he filed an affidavit for an attachment under sec. 14, 
chap. 117, ot the acts ot 1868-69. The affidavit, after setting 
forth the debt, &c., and a description of the farm, alleged 
“that the said defendant has removed and is removing and 
disposing ot the cotton crop raised on said farm the present 
year, (1870) without regard to the lien the plaintiff claims on 
said cotton crop and farm, and without paying the plaintiff for 
his labor and services on said farm.” 

The clerk thereupon issued a warrant of attachment, which 
the defendant, upon notice, moved to vacate. His Honor 
granted an order vacating the attachment, and the plaitiff ap- 
pealed. 
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S. M. Isler, for the plaintiff. 
Faircloth, for the defendant. 


Reape, J. The only question is as to the sufficiency of the 
affidavit for suing out the attachment. The Act of 1868~69, 
ch. 117, secures to a laborer a lien on the crop which he labors 
to make, and also upon the land, &c., upon which the crop is 
made; and forbids the employer “ to remove the crop,” &c., 
“ without the permission, or, with intent to defraud the laborer 
of his lien.” And it gives the laborer a remedy by attach- 
ment when such removal is attempted. The affidavit for the 
attachment in this case sets forth that the defendant “has re- 
moved and is removing and disposing of the cotton crop,” &c., 
“ without regard to the lien,” &c. There is no allegation that 
the removal is “ with the intent to defraud the laborer,” and, 
therefore, in view of the fact that the usual way for a farmer 
to raise money to pay his laborers is by selling his crop, it 
ought not to be presumed, but must be averred, that the remo- 
val is with a fraudulent intent. It is insisted, however, that 
the words of the statute are in the alternative, “without his 
permission, or, with intent to detrand.” That is true; but still 
it is nut necessary for us to decide whether “ or” ought not to 
be construed and, because the affidavit does not use either 
alternative in the language of thestatute; but substitutes his 
own language, “ without regard to the lien;’ &e. We are not 
informed why the plaintiff evaded the language of the statute ; 
and we are of the opinion that to favor his experiment would 
be an inconvenient and dangerous constrnetion of the statute. 

There is no error. 


Per Curiam. Judgment aftirmed. 
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BENJAMIN RUSH and M. A. RUSH vs, HALCYON STEAMBOAT 
COMPANY. 


A defendant who has confessed judgment has no rignt of appeal from 
such judgment; but where an appeal was allowed in such case by a 
Justice of the Peace, and the plaintiff failed to move to dismiss the 
appeal in the Superior Court, the Supreme Court may pass by the irreg- 
ularities and, regarding the proceedings as in the nature of a writ of false 
judgment, consider the errors assigned upon the record. 


All intendments are taken most strongly against a party alleging error on 
the record ; therefore, where a defendant-confessed judgment before a 
Justice on a note given to the plaintiff, as administrator, for the rent of 
a house, and then appealed and objected in the Superior Court that the 
plaintiff had no right of action; Aeld, on appeal to the Supreme Court, 
the record showing nothing to the contrary, that it must be presumed 
that the plaintiff's intestate had an estate for years, and not an inherita- 
ble estate in the premises, 


Civiz Action commenced before a Justice, and tried, upon 
appeal, before Buston, J., at Spring Term, 1872, of the Supe- 
rior Court of CumBEeRLAND. 

The action was for the recovery of$190 and interest, due by 
note given January Ist, 1869, by one R. M. Orrell, as agent of 
the defendant, to the plaintiffs “as administrators of Benj. 
Rush, deceased,” for “ rents of wharf and warehouse until 1st 
January, 1870.” The defendant, by said Orrell, confessed 
judgment tor the amount of the note and then appealed to the 
Superior Court. 

The papers and statement of the case, as sent up by 
the Justice under orders from the Superior Court, show that 
the summons ran in the name of the plaintiffs “as admin- 
istrators of Benj. Rush,” and that the complaint set torth that 
the defendant promised to pay them the sum ot $190, with 
interest from January 1st, 1870, for the use of certain wharves 
and warehouses during the year 1869. 

In the Superior Court the defendant “moved in arrest of 
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judgment,” because it appears from -the complaint, Ist, that 
the plaintiffs are not the real parties in interest ; 2d, the plain- 
tiffs have no right to maintain the action ; 3d, that no license : 
trom the heirs-at-law of the intestate Rush to prosecute the 
action is alleged. } 

The motion in arrest was allowed by his Honor, and the ' 
plaintiffs appealed. 





Hinsdale tor the plaintiffs. 
B. & T. C. Fuller tor the detendants. 


Dick, J. At common law an unsuccessful party to an action 

had no right of appeal. If there was error in the pro- 

- ceedings and such error was apparent vpon the face of 
the record, a remedy could be obtained by a writ of 
error; and if the action was in a Court not of record a writ 
of false judgment would lie. For a wrong verdict upon 
issues of fact there was no remedy which could be obtained 
as matter of right, but the Judge in his discretion could grant 
a new trial. 

In this State the right of appeal is regulated by statute, and 
is allowed to a party to an action, or other legal proceeding, 
who is dissatistied with any judicial order or determination 
involving a matter of law or legal inference, or any judgment ‘e 
rendered by a Court upon a verdict. C. ©. P. sec. 299. The 
purpose of an appeal is to submit to the decision of a Superior 
Court a cause which has been tried in a inferior tribunal. Its 
object is to review the whole case and secure a just judg- 

ment upon, the merits. It would be trifling with the adminis- 
tration of justice to.allow an appeal to a detendant who volun- 
tarily contesses a judgment, and thereby admits that both the 
law and the facts are on the side. otf the plaintiff in the action. 
As the plaintiffs in this case did not move in‘the Court below 
to dismiss tiie appeal which: was improvidently granted we will 
pass by all irregularities and consider the proceedings as in the 









a 















JUNE TERM, 1872. 





Rusu oe. Hatcyon STEAMBOAT COMPANY. 





nature of a writ of false judgment, which has brought the 
papers and parties into Court, and the complaining party has 
assigned his errors. Swatn v. Smith 65 N.C. 211. We must 
enquire, whether the errors assigned are apparent upon the face 
of the record, and are sufficient to justify the reversal of the 
judgment complained of. It is insisted that the plaintiffs are 
administrators, and have no right to recover the money deman- 
ded in the complaint, as the claim arises on a contract for the 
rent of lands belonging to the estate of their intestate. In the 
summons the plaintiffs are styled administrators, but in the 
complaint they do not claim the money as administrators, and 
it does not appear that the leased premises belonged to the 
estate of an intestate. The words “Administrator of the 
estate of Benj. Rush,” which appear in the caption ot the 
complaint, may be rejected as surplusage, as they are not neces- 
sary to sustain any allegation or demand of the plaintiffs con- 
tained in the complaint. 

In such proceedings we can only notice error apparent upon 
the face of the record, and all intendments are to be taken 
most strongly against the party alleging error, and in favor ot 
the correctness of the judgment sought to be reversed; and 
especially ought this rule to apply where the judgment is upon 
confession. 

If the wharves and warehouses rented by the plaintiffs 
belonged to the estate of their intestate, it does not appear that 
he was entitled to an inheritable estate, which descended upon 
his heirs at law. It the estate was a term of years, it passed tu 
his administrators, and they are entitled to the rents as, assets, 
and can properly recover them in this action. As the law is 
well settled in the cases referred to by the counsel of the 
defendant, that administrators cannot control the estates ot 
inheritance ot their intestates, we can reasonably presume that 
the plaintiffs in this case only exercised their legal rights, and 
that the premises rented by them belonged to their intestate 
for a term of years. As we cannot see from the record that 
4 
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this action was improperly instituted, the judgment of the 
Superior Court is reversed, and the judgment of the justice is 
affirmed and must be entered as a judgment of this Court. 


Per Curiam. Judgment reversed. 


A. T. STOKES & CO. 22. W. H. VOWERTON. 


When the terms of the condition of a mortgage relate to future liabilities 
only: Held, that a stipulation reciting that it was understood “that 8. (the 
mortgagee) shall not become surety for H., (the mortgagor) for more 
than $1,200, including claims heretofore signed by said §,” and direc- 
tions to “sell and pay off all liabilities for which ssid S, may be liable 
for him,” (the said H.,) do not operate to extend the sceurity to past 
liabilities, 


Case agreed, upor questions arising in proceedings supple- 
mentary to execution, in the Superior Court of Rowan, heard 
before Cloud, J., at Chambers, in April, 1872. 

The plaintiffs having obtained judgment against the defend- 
ant for $200 and interest, before a Justice ot the Peace, had it 
docketed in the Superior Court of Rowan,and execution issued 
thereon. The execution being returned unsatisfied, npon 
affidavit that John I. Shaver had money in his hands belonging 
to the defendant, said Shaver was examined in relation to such 
indebtedness. It was agreed that Shaver’s liability depended 
upon, whether a note executed by the defendant, with Shaver 
as surety, to one Moore, was secured by the terms of a mort- 
gage from the defendant to Shaver, which is set out in the 
opinion of the Court. The note to Moore was executed before 
the date of the mortgage. Shaver, having sold the mortgaged 
property, applied the proceeds to the defendant’s indebtedness 
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to him, and claims for which he was liable tor the defendant, in- 
eluding the note to Moore. 

It was agreed, that if his Honor should be of opinion that 
said note to Moore was secured by the mortgage, the proceed- 
ings should be dismissed, otherwise judgment should be ren- 
dered for the plaintiff. 

His Honor being of opinion that said note was secured, gave 
judgment against the plaintiffs, and they appealed. 


Batley and Fowle, tor plaintiffs. 
Blackmer & McCorkle, contra. 


Reape, J. The question is, whether the mortgage secures 
the mortgagee as to a liability already incurred, or whether it 
only secures him in liabilities thereatter to be incurred. 

The condition of the mortgage is as follows: 

“This indenture, made this, the 3d day of July, 1871, by 
and between W. H. Howerton, of Salisbury, N. C., of the first 
part, and John I. Shaver, of the same place, of the other part, 
witnesseth: That the said party of the first part, in considera- 
tion of one dollar paid to him by the said party of the second 
part, has bargained and sold, and does hereby bargain, sell and 
convey unto the said party of the second part, his executors, : 
administrators and assigns, all his present stock of groceries, 
provisions, liquors, confectioneries, and all and every other 
article of stock now on hand, or which from time to time may 
be added thereto. The condition ot the above deed is such, 
that whereas the said party of the second part has agreed to 
stay any execution and stand security for him on judgments 
which may be taken against the said party of the first part: 
Now, therefore, if the said party ot the first part shall well and 
truly indemnify and save harmless the said party of the second 
part from all loss or liability by reason of his staying executions 
for him, then the foregoing deed is to be void, otherwise to 
remain in full force. 
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“ And the said party of the second part covenants, to and 
with the said party of the first part, that he may proceed and 
conduct the business he is now employed in, and sell goods as he 
has been accustomed to do, and generally to buy, sell and barter 
as if this deed had not been made, until a breach of the con- 
dition aforesaid shall have been committed. And it is under- 
stood and agreed to as a part of this conveyance, that the said 
Shaver shall not become surety for said Howerton for more 
than twelve hundred dollars, including claims heretofore signed 
by said Shaver, and if he shall become surety on any note or 
notes for said Howerton, they shall stand on the same footing 
as judgments stayed. . And at any time when the said Shaver 
shall see fit to do so, for any reason that is satistactory him, he 
may take possession of the entire stock ot goods, advertise 
the same for twenty days, and sell a sufficiency thereof for cash 
to pay off all liabilities for which the said Shaver may be liable 
for him, together with all costs and charges ot executing this 
trust. And the balance of goods and money he shall pay over 
to the said Howerton or his order. 

“In witness whereof, the said parties of the first and second 
part have hereunto set their hands and seals, the date first 
above written. 

(Signed.) W. H. HOWERTON, [sxar.] 
JOHN I. SHAVER.”  [sxat.] 

The scope, and indeed the very terms, .ot the condition are 
as to future liabilities only. 

It is insisted that the stipulation, “and it is understood and 
agreed to as a part of this conveyance that the said Shaver 
shall not become surety for said Howerton for more than 
$1200, including claims heretofore signed by said Shaver,” 
&c., is intended to secwre “claims heretofore signed.” But 
that does not seem to us to be the proper construction—it only 
limits the amount which Shaver undertakes to become security 
for, i. e. $1200 with what he was already bound for. And 
“ same footing” means that if he signs notes as well as “ stays 
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judgments,” the notes and judgments sball stand on the same 
: footing. 

The direction to “sell and pay off all liabilities for which 
said Shaver may be liable for him,” taken by itself would em- 
brace the liability incurred before the date of the mortgage ; 
but the whole instrument must be construed together, and “all 
liabilities” must be construed to mean all swch liabilities as 
before mentioned. 

It may be that, although the prior liability is not secured in 
the mortgage, yet after the mortgagee sold the property and 
had in his hands more than enough to satisfy the mortgage, he 
would be entitled to retain to secure his liability outside the 
mortgage ; but the case agreed does not present that point. 

There is error. This will be certified to the end that there 
may be judgment for the plaintiff according to the case agreed. 


Per Curiam. Judgment reversed. 











CANNON, STOKELY & CO. os, H. H. ROBINSON and ELIZABETH 
NIXON, Exr’s of N. N. NIXON. 


Where land was devised by a testator to his executors, in trust for his 
widow and certain of his issue during the life of the widow, and then 
over to such issue, with directions to cultivate the land and keep an 
account of produce, sales and outlays, and after supporting the widow 
and children divide the surplus; Held, that the land and produce are 
chargeable, as a trust fund, for liabilities incurred by one of the execu- 
tors in cultivating the land, and can be subjected by a civil action. 





Civil action tried before Russell. J., at January Special 
Term, 1872, of the Superior Court of New Hanovur. 

The defendants were sued as executors and trustees under 
the will of Nicholas N. Nixon, for the amount of certain loans 
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and the price of goods, bought by the defendant Robinson for 
the purpose of cultivating land belonging to the estate of the 
testator. The provisions of the will of the testator in relation 
to said land are set forth in the opinion ot the Court. 

It was insisted tor the defendants that the estate of the tes- 
tator was not liable, but that the liability was a personal one 
of the defendant Robinson. His Honor charged the jury that 
the estate of the testator was liable, upon the evidence, and 
that the plaintiffs were entitled to a judgment against the de- 
fendants as executors and trustees. 

Verdict and judgment for the plaintiffs and appeal by the 
defendants. 


M. London, for the plaintiffs. 
Strange, for the defendants. 


Reapk, J. By the terms of the will certain lands are devised 
to the defendants, who are also executors, in trust for the 
widow and certain of the children of the testator, during the 
lite of the widow, and then over to these same children, with 
directions to the executors to cultivate the lands and keep an 
account ot the produce and sales and of the outlays, and if, 
after supporting the widow and said children there should be a 
surplus, such surplus should be divided among them. This 
gave to the defendants the power to purchase necessaries for 
conducting the farming operations. And liabilities incurred 
by them for that purpose became a charge upon the trust fund, 
the land and produce. 

Under the old system before the Code, the remedy to sub- 
ject the trust fund was in equity; but now it is by a civil 
action, as this is. 

It cannot be maintained, therefore, as was contended by the 
defendant, that the estate of the testator is not liable for the 
outlay, but that the defendant Robinson is liable out of his 
individual estate. The estate of the testator is liable ; but still 
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it is not to be understood that the general estate is liable, but 
only the trust fund atoresaid. 
There is no error. 


Per Coriam. Judgment affirmed. 





STATE os, THOMAS JOHNSON 


An indictment for rape, charging that the assault was violent and fele- 
nious, and that the ravishing was felonious and against the will of the 
prosecutrix, is sufficient. 

The name of a person ravished was charged in the indictment as Susan, 
while her real name was Susannah, though she was generally called 
Susan; Zeid to be no ground of objection. 

Evidence of the name of a prisoner as given by him when brought before 

-the examining magistrate is admissible, though it do not appear 
whether the examination was reduced to writing or not. 

Upon a criminal trial, it is proper to ask a witness to look around the 
Court reom and point out the person who committed the offence. 

Where the record shows that, after the jury returned a verdict of guilty 
in a capital trial, the prisoner moved for a new trial, &c., it was not 
absolutely essential that the Judge, before pronouncing sentence, should 
ask the prisoner, in the usual formula, whether he had anything to say 
why sentence of death ehould not be pronounced against him. 


i State v. Jaoocks, 5 Jon, 259, cited and approved.] 


Rare tried before Cloud, J, at Spring Term, 1872, of the 
Superior Court of Davimson. 

The indietment charged that the prisoncr, a colored man, 
“‘on the 16th day of September, 1871, with force and arms, at 
and in the county aforesaid, in and upon one Susan Thompson, 
in the peace of God and the State then and there being, vio- 
lently and feloniously did make an assault, and her, the said 
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Susan Thompson, against the will of her, the said Susan 
Thompson, then and there feloniously did ravish and carnally 
know,” &c. 

The evidence was that Susannah was the christian name of 
.the prosecutrix, though she was called Susan and Susy, but 
mostly Susan. A witness stated, in reply to a question by the 
Solicitor, that the prisoner when brought before the examining 
magistrate was asked his name, and gave it as Thomas John- 

on. ‘There was no evidence that the examination before the 
Justice was not reduced to writing, and the prisoner’s counsel 
objected to the evidence. 

The prisoner was seated within the bar, on a bench used as 
# prisoner’s dock. The prosecutrix, on her examination, was 
asked to look around the room and see if she could point out 
the man who committed the rape upon her. She did so and 
pointed to the prisoner, saying, “That is the black rascal.” ‘This 
evidence was objected to. 

The jury returned a verdict of guilty. A motion for a new 
trial was made and the rule discharged. His Honor thereupon 
proceeded te pronounce sentence upon him, without asking 
whether he had anything further to say, why sentence ot death 
should not be pronounced against him. 

The prisoner appealed. 


Attorney General, Battle & Son., and Dupre, tor the State. 
Bailey, tor the defendant. 


Reapez, J. In the argument here, there were several objec- 
tions taken to the sufficiency of the record, which have been 
obviated by the return ot a more perfect record upon certiorari. 
There still remair(s) to be considered the following objections,) 
made by the prisoner : 

4, The indictment does not charge that the prisoner did 
forcibly and felonionsly ravish ; but only that he did “ feloni- 
ously ravish,” omitting the word forcibly. 
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There is no doubt that the indictment must charge the act 
to be done torcibly; although that particular word need not 
be used. Any equivalent word will answer—especially since 
our statute, which forbids the staying of judgment or proceed- 
ings in criminal cases, on account of any “informality or 
refinement, if, in the bill, sufficient appear to enable the 
Court to proceed to judgment.” Rev. Code ch. 35, sec. 14. 
It is always best, however, to observe established forms; and 
any unnecessary departure, or experiment, is decidedly repre- 
hensible. It makes the administration of justice uncertain, 
tedious and expensive. The indictment does charge that the 
assault was “ violent,” but this is not repeated, when it comes 
to charge the act of ravishing. And the authorities are, that, 
although ravishing would seem to imply force, yet it is neces- 
sary to charge force expressly, in some appropriate language. 
In our case the indictment charges, that the assault was violent 
and felonious, and that the ravishing was felonious and, 
“against her will.” This is sufficient under our statute, 
supra. 

2. The indictment charges the name of the woman ravished 
as, “Susan.” The evidence was that her name was, ‘ Susannah,” 
but that she was called indifferently, Susan, Susy, but most 
people called her Susan.” There is no force in this objection. 
It would seem that Susan was the name by which she was 
generally known. At any rate, idem sonans. 

3. Declarations which the prisoner made as to his name, 
Thomas Johnson, when he was before tle magistrate, not in 
writing. 

This objection is taken upon the ground that it does not 
appear that the examination was not in writing, and that it is 
to be presumed that it was, and, therefore, the writing would 
be the better evidence. A sufficient answer is, that it dues net 
appear that his declarations were a part of his examination at 
all. They are to be taken, therefore, as outside of his ex» 
ination, and as being voluntary. 
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4. The prosecutrix was asked by the Solicitor to look around 
the court room and see if she could see the man who com- 
mitted the rape on her, and having done so, she pointed to the 
prisoner and said, “That is the black rascal.” It was insisted, that 
this was to make the prisoner furnish evidence against himeelt ; 2 
that he had the right to be there and “ confront his accusers,” a 
and that, for the State to take advantage of his presence to »! 
have him pointed out and identified, placed him in the dilermna 
of either abandoning his constitutional right of being present, 
or of affording the means of his conviction by its exercise. 

The objection is specious, nothing more. It is true that the’ 
State will not, either directly or indirectly, compel the prisoner 
to furnish evidence against himself; but it 1s equally true that 
the State will not allow the prisoner to deprive the State ot 
evidence to which it is entitled. One of the tirst things which 
the State has to do, is to have the prisoner ¢dentified as the 
person charged, and as the person who committed the offence | 
Not merely one of that name, but the very person present. 
What would it avail for the witness to say, John Smith did it, 
unless the witness can point out which John Smith is meant? 
In many cases the only way, and in every case the dest way to 
identify a person is to have him present and pointed out. 
This is a right which the State claims, not only to enable it to 
punish the right man, but, what is regarded as of at least 
equal importance, to avoid punishing the wrong man. In sup- 
port of his objection the prisoner relied upon State v. Jacocks, 
5 Jones 259, in which it was decided that the defendant could 
could not be compelled to exhibit himself to the jury, “ that 
they might see whether he was within the prohibited degree 
of color.” But that case is not like this. There, he was com- 
pelled to exhibit himself to the jury, that the “jury might 
determine, by inspection, his quality and condition—his blood 
or race.” That was a matter to be proved by the oath of wit- 
nesses who knew the facts, or, it may be, by experts. And 
although the defendant could not be compelled to exhibit him- 
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self to the jury, yet it would be competent for witnesses, who 
knew him, to speak of his color and of any facts within their 
knowledge, and to point to him as being the identical person 
of whom they were speaking. 

The rule is, that the prisoner is entitled to be present at his 
trial, and at every stage of the trial, that he may hear all that 
is charged against him, and to confront his accusers and make 
his defence. And the State has the right to Aave him present, 
both for purposes of identification and to receive punishment, 
if found guilty. 

5. Another objection is, that after verdict, and betore judg- 
ment, the prisoner was not asked, if he had anything further 
to say why sentence ot death should not be pronounced. 

There is, in capital trials, much that is formal, and intended 
only to make them impressive and solemn; but even these 


_ purposes are useful, and such ceremonies ought not to be neg- 


lected. It is, however, not a matter of formality, but of neces- 
sity, that the prisoner should be informed that his case is not 
closed by the verdict of the jury against him, and that he may 
still urge any reason he may have why he should not suffer 
death. And until it appears that he has been so informed, we 
cannot allow that he shall be punished. If it appears, in this 
case, that the prisoner has not been infurmed of his rights, the 
effect would not be to discharge the prisoner, because there 
stands the verdict of guilty against him; but it would be 
to arrest the judgment, until he is informed of his rights. 
So that, if the objection were well founded in fact, the effect 
would be, that we would certity the case back again, to- 
gether with our opinion, to the end that the prisoner might 
be asked, whether he has anything further to say why sentence 
of death should not be pronounced against him. But we are 
constrained to say, that we do not think the objection well 
founded in fact. There is no mere formula in which the pris- 
oner should be informed of his rights; it is sufficient that it 
appears that he was informed that the verdict did not conclude 
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him from urging anything he might think necessary. The 
record shows, that after verdict, the prisoner did move fora 
new trial, and for a venire de novo, and that the Court consid- 
ered his motions and overruled them. So that it not only 
appears that the prisoner was informed that he might move, 
but he did move, such reasons as he had. It is true that it does 
not appear that he made any motion in arrest of judgment, or 
that he was informed that he might do so; nor has it ever been 
the custom to inform the prisoner what he might do, but only 
that he would be heard in whatever he had to say. So, it 
would seem, that, after the prisoner has been heard in all that 
he has to say, it would be mere ceremony to ask him if he has 
anything further to say. It is also to be considered, that the 
prisoner has had, in this Court, the benefit of everything that 
could be said in arrest of judgment, as if he had said it below. 
When the prisoner shail be again brought to the bar in the 
Court below, anything further he may have to say may be heard; 
tor instance, a pardon. 

There is no error. This will be certified to the end that 
there may be judgment and execution according to law. 


Per Curiam. Judgment affirmed. 








STATE cs. JOHN LEDFORD. 


To constitute larceny, the felonious taking must be done fraudulently and 
secretly, so as not only to deprive the owner of his preperty but also to 
leave him without knowledge of the taker. 


Larceny, tried before Tourgee, J., at Spring Term, 1872, of 
the Superior Court of GuiLrorp. 

The defendant was charged with stealing certain pieces of 
fractional currency of the United States, the property of one 
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J. C. Rees, from a drawer in a bar-room, in Greensboro’, kept 
by one Chadwick. 

The evidence was, that Rees had counted the money in the 
drawer on the morning of the day of the alleged theft ; that 
in the afternoon Chadwick left the bar-room for a few minutes, 
and the defendant, two colored men, and perhaps others, re- 
mained in the room. While Chadwick was absent the defend- 
ant went to the drawer, pulled it out, and took something from 
it, which he put in his pocket. One witness testified, that he 
saw defendant take something from the drawer, and afterwards 
the defendant showed him some fractional currency, and said 
Rees told him to try Chadwick. 

His Honor charged the jury that, to constitute larceny, as to 
the taking, all that was necessary was to prove that the detend- 
ant took the property with the intent to remove it out ot the 
possession of the owner; and that the owner of the property, 
or his agent, being absent, the carrying away was secret, though 
done in the presence of a hundred persons. Detendant ex- 
cepted. 

Verdict guilty. Rule for new trial discharged. Judgment 
and appeal by defendant. 


Attorney General, Battle & Son, and Dupre, for the State. 
No counsel for the defendant. 


Boypen, J. We think his Honor was mistaken in his charge 
to the jury under the circumstances of this case. It was 
proved on the part ot the State that the fractional currency 
was taken from the drawer ot the prosecutor, in the presence 
of some three persons, and one of the witnesses testified that 
he saw the defendant open the drawer and take out something, 
he did not know what, and that defendant afterwards showed 
him some small bills and said Rees had told him to ¢ry Chad- 
wick. 

With the foregoing evidence his Honor instrueted the jury 
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that to constitute larceny, as to the taking, all that was neces- 
sary was to prove that the defendant took the property with 
intent to remove it out of the possession of the owner. And | 1 
his Honor further informed the jury that the owner of the 
property, or his agent, being absent, the carrying away was 
secret, though done in the presence of a hundred witnesses. 
This Court, at the present term, has decided that in an indict- 
ment for larceny “the word feloniously is a necessary part of 
the description of the offence, as it denotes, at the instant of the 
doing of the act, the disposition of the accused in doing it, which 
constitutes the guilty will, that renders the person criminal.” 
But his Honor, instead of instructing the jury that the property 
must be taken feloniously, that is, fraudulently and secretly, so 
as not only to deprive the owner of the property, but also of 
the knowledge of the taker, tells the jury, “ That to constitute 
larceny as to the taking, that all that was necessary was to 
prove that the defendant took the property with intent to 
remove it out of the possession of the owner ;” in other words, 
that the merest civil trespass may constitute the crime of lar- 
ceny. In this case, inasmuch as the State had proved that the 
defendant had said that Rees, the owner of the property, had 
told him ¢o try Chadwick, who was the keeper of the bar, the 
defendant was entitled to have the question distinctly sub- 
mitted to the jury, whether he took the money feloniously, or 
to try Chadwick. If the latter, that then. he was not guilty. 
There is error. This will be certified. 
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Perr Curiam. Venire de novo. 
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Where a fraudulent grantee of land conveyed it to a bona side purchaser 
for value without notice of the fraud, after a creditor of the trandulent 
grantor had obtained a jadgment against him, but before the land was 
sold under an exectition issued on such judgment and tested of the 
term where it was obtained, # was*held, (Boyden J, dissenting,) that, 
by force of the proviso contained in the 4th section of the 50th ch. of 
the Rev. Code, (18 Eliz., ch. 5, sec. 6,) the title of the bona jide pur- 
chaser from the fraudulent grantee was to be prefetred to that of the 
purchaser under the execution of the creditor ot the fraudulent grantor. 

| Hoke v. Henderson, 3 Dev. 12, and Frost v. Etheridge, 1 Dev. 30, cited 
and approved. ] 


This was a civil action brought in the Superior Court of 
GRANVILLE county for the recovery of a tract of land, and 
for damages for the detention of it. 

The answer denied the ownership of the plaintiff and 
claimed that the title as well as the possession was in the de- 
fendant. By’an order of the Court the case was referred to 
the Hon. William H. Battle, as a referee, to decide upon the 
issues of fact and law made by the pleadings. At the August 
Term, 1871, the referee made the following report : 

This action having been referred to me by an order dated 
the —— day of July, 1871, to hear and decide al] the issnes 
therein, I respecttully report, that on the Ist day of August, 
1871, the same was duly brought to trial before me at the office 
of George Badger Harris, Esq.,in the town of Henderson, 
counsel for both parties attending, and evidence received, and 
thereupon I find the following tacts: 

1. That on the 27th day of November, 1865, one William 
H. Hughes was the owner in fee simple of the land, with the 
improvements thereon, mentioned in the pleadings, and being 
in possession of the same conveyed it by a deed proper in 
point of form to his brother Phomas C. Hughes and his heirs ; 
that the consideration recited therein was the sum of five 
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thousand dollars, alleged to have been paid by the said grantee 
to the said grantor; that at the time of the execution of the 
said deed the said grantor was indebted to various creditors, in 
amounts much larger than the value of his property, and that 
he was utterly insolvent ; that no part of the said considera- 
tion of five thousand dollars was paid, or was intended to be 
paid by the said grantee to the said grantor, and that the said 
deed was executed solely for the purpose of saving the land 
therein mentioned for the benefit of the grantor’s family, at 
the expense ot his creditors, by preventing its being applied 
to the payment of their debts ;* that this deed was duly proved 
and registered. - 

2. That at the June Term, 1866, of the Circuit Court ot the 
United States for the fourth Circuit in the District of North 
Carolina, H. B. Loney & Co., citizens and residents ot the city 
of Baltimore and State of Maryland, obtained a judgment against 
the said William H. Hughes, a citizen and resident of the 
State of North Carolina, for the sum of $1,960.12. due 28th 
December, 1865, subject to a credit of $100, paid 28th Jan., 
1866, and for costs, also for three per cent. additional damages 
on the principal sum, which said judgment was obtained on a 
bill of exchange drawn at Baltimore on the 28th day of Octo- 
ber, 1865, and payable sixty days after date and accepted by 
the said William H. Hughes. 

3. That upon the said a judgment writ.of fiert facias was 
duly issued from the said Court on the 18th July, 1866, tested 
of the said June Term, 1866, and returnable to the ensuing 
November Term thereot, which said writ was returned by the 
Marshal of the United States for the District of North Caro- 
lina, to whom it had been directed, with an endorsement that 
on the 9th day of November, 1866, it was levied upon the 
land mentioned in the present pleadings; and thereupon a 
writ of venditioni exponas was issued trom the said Court on 
the 29th December, 1866, directed to the said Marshal, and 
commanding him to sell the said land, which said writ was 
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made returnable to the June Term of the said Court 1867, that by 
virtue of the’said writ, the said Marshal duly exposed the said 
land:tor sale-at auction, when it was bid off by Joseph B. 
Batchelor Esq., for the sum of sixteen dollars, of which a due 
return was made by the said Marshal; that this sale was made 
the 6th May, 1867, the said Batchelor bidding for his clients 
the:plaintiffs in the judgment; and that with their consent, he, 
on the 20th day of January, 1869, transferred ‘in’ ‘writing his 
bid to the present plaintiff, Isaac J. Young, to whom the said 
Marshal, on thesaid 20th day of January, 1869, executed a deed 
which was afterwarde duly proved and registered. 

4, That on the 24th day of October, 1866, the said Thomas 
©. Hughes, the grantee, as hereinbetore stated, of the said 
William H. Hughes, by a deed duly executed, reciting a con- 
sideration of seven thousand dollars, conveyed to the defend- 
ant, Richard »D. Lathrop, of the city and State of New York. 
and his heirsythe same land, which deed was duly stamped, 
proved and registered; and on the same day the said William 
H. Hughes executed to the said Richard D. Lathrop and his 
heirs a quit claim deed for the same land, which has not been 
either stamped or proved and registered. That at the time 
when the said deeds were executed, the firm ot Lathrop, Lud- 
dington & Co., of which the said Richard D. Lathrop was a 
member, had claims against the said William H. Hughes 
amounting to $9,998, for which the said Thomas OC. Hughes, 
and also George B. Hughes and George Badger Harris, were 
bound as sureties; and the said deed from the said Thomas O. 
Hughes to the said Richard H. Lathrop was given in part pay- 
ment of the said claims, with the interest duc thereon. Whether 
thesaid deed from Thomas O. Hughes to Richard D. Lathrop 
was executed bona side, and without any notice, to the grantee, 
of the judgment against the said William H. Hughes in the 
Federal Court as hereinbefore mentioned, and also without 
notice of the alleged fraudulent conveyance from William H. 
Hughes to his brother Thomas C. Hughes, hereinbefore men- 
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tioned ; and also whether the said deed was intended to be ab- 
solute or only a mortgage, are matters in which the testimony 
is conflicting * * * * After a eareful consideration of 
all the testimony f find the tacts to be, that the defendant was 
a bona jide purehaser of the land in question for a valuable 
consideration, without notice of the aforesaid judgment in the 
Federal Court, and of the fraud in the execution of the said 
deed from Willian C. Hughes to his brother Thomas C. Hughes. 
I further find that the deed from Thomas U. Hughes to the 
defendant, Lathrop, was an absolute one to him and his heirs, 
and was not, nor was it intended to be, a mortgage. 

5. That the evidences of debt, which formed the considera- 
tion of the deed ot the said Thomas C. Hughes to the 
defendant, were founded on a legal consideration, and were 
sufficient for the purposes of the said conveyance from the said 
Thomas ©. Hughes to the detendant, provided the said Thomas 
C. Hughes had, as against the creditors of the said William H, 
Hoghes, the right to make the conveyance, I find, as eoncln- 
sions of law: 

1. That the deed from the said William H. Hughes to the 
said Thomas C. Haglies, mentioned in my finding of the facts, 
was and isa fraud wpon the creditors of the said grantor, and 
is, therefore, null and void as to them. 

2. That the land mentioned in the said deed ot conveyance, 
notwithstanding the formal execution of-the same, remained, 
as to the creditors of the said William H. Hughes, his property, 
and that the writ of fiert facias which was issued on the judg- 
ment ot F. B. Loney & Co., obtained at the June Term, 1866, 


of the Circuit Court of the United States for the District of ~ 


North Carolina, which said writ was tested of the said term 
and was levied on the said land, was a lien on the same from 
the date of its teste, and the purchaser of the said Jand at the 
sale made by the Marshal, under the venditioni exponas issued 
from the November term of the said Court, obtained thereby 
a good title to the same. 
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8. That the attorney of the plaintiffs, in the said judgment, 
who bid off the land for them, had the right, with their con- 
sent, to transfer his bid to the plaintiff in the present action, 
and the deed from the Marshal to him gives him a good title 
to the said land. And I therefore direct judgment to be eh- 
tered tor the plaintiff. 

1. That he recover the land mentioned in the pleadings. 

I direct, further: 

2. That judgment be entered for the plaintiff, that he re- 
gover, as damages for the detention of the said land, at the rate 
of two hundred dollars per annum: during the time of such 
detention, making the sum of $850. 

WILLIAM H. BATTLE, Referee. 

Upon the return of this report, the defendant, by M. V. 
Lanier, Esq., his attorney, filed the following exceptions, to wit: 

The defendant excepts to the report of the referee, returned 
to the present,term of the Court, for error in his conclusions 
of law upon the facts found by him as set forth in his report, 
in the following particulars, to wit: 

1. That the said referee concludes that, notwithstanding the 
deed from William H. Hughes to Thomas C. Hughes, the 
land remained the property of William H. Hughes as to the 
creditors of the latter, whereas he onght to have concluded 
that said deed was good as between the said parties, and void- 
able by and as to the creditors of the said William H. Hughes, 
and that as to said Richard ]). Lathrop, the dona fide purchaser 
tor value without notice, said deed was good as against the 
ereditors of said William H. Hughes. 

2. That the said referee concludes that the writ of fert facias 
of Loney & Co. was a lien on the land from the date of its 
teste, whereas he ought to have concluded that the same was 
not a lien as against the said purchaser trom Thomas 0. 
Hughes, or, if a lien, it did not affect the said Richard D. 
Lathrop purchasing as aforesaid. 

8. That the said referee further concludes that the purchaser 
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of the said land, at the sale by the Marshal, in said report 
mentioned, obtained a good title thereby to the said land, 
whereas he ought to have concluded that the said purchaser 
did not thereby get a good title as against the said R. D, 
Lathrop. 

4. That the said referee further concludes that the attorney 
of the plaintiff in the judgment had the right to transfer his 
bid to the plaintiff in the present action, and that the deed 
from the Marshal to him gives him a good title, whereas he 
ought to have concluded that the said attorney had no such 
right at the time when the said transfer was made, and the 
said transfer was void, and that the deed of the said Marshal 
did not give the present plaintiff a good title. 

5. That the said referee ought to have concluded, that in 
law, upon the facts stated in his said report, the said R. D. 
Lathrop, by his deed from the said Thomas OC. Hughes, ob- 
tained a good title to the said land, and that the plaintiff in the 
present action is not entitled to recover. 

Wherefore, and for divers other errors in law appearing 
in said report, the said defendant doth except to the same, 
and moves the Court to review said report and modify the same 
in respect of the error aforesaid, and to give judgment there- 
upon in favor of the defendant. 

M. V. LANIER, Ato. for Deft. 

Upon hearing and consideration of the exceptions to the 
report ot the referee, his Honor, Judge Watts, overruled them, 
and then, upon the motion of the plaintiff’s counsel, confirmed 
the said report and gave judgment, as therein directed, for the 
plaintiff, from which the defendant prayed and obtained an 
appeal to the Supreme Court. j 


W. H. Young and Batchelor, for the plaintiff. 
Lanier, for the defendant. 


Prarson, C. J. The point is this. A debtor makes a volun- 
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tary deed of Jand for the benefit of himself, with an intent to 
defraud his creditors. Afterwards a creditor takes out execu- 
tion upon a judgment against the debtor for a pre-existing debt 
and puts it into the hands of the Marshal. Afterwards the 
fraudulent grantec, for a valuable consideration and a full 
price, makes a bona fide sale, and executes a deed to the defen- 
dant for the land, the defendant having no notice ot the traud 
and covin between the debtor and the grantee. This sale and 
deed were swhseguent to the teste ot the execution. Afterwards 
the Marshal sells under the execution, and the plaintiff 
becomes the purchaser and takes the deed of the Marshal. 
Which has the title? the defendant who was the first to pur- 
chase and take a deed trom the grantee, or the plaintiff who 
purchased under an execution the teste of which was prior to 
the defendant’s purchase ? 

It is settled, without any conflict of the authorities, that a 
purchaser of a fraudulent donee, bona fide and tor a valuable 
consideration at a full price, without notice of the fraud, 
acquires a good title under 27 Eliz., against a subsequent pur- 
chaser of the donor, dona jide and for valuable consideration 
at a full price. 

It is also settled, but after some conflict of the authorities, 
thata purchaser ot a fraudulent donee, bona jide and fora 
valuable consideration at a full price, without notice ot the 
fraud, acquires a good title under 13th Eliz., against creditors, 
and purchasers under their execution for a debt existing at the 
time of the fraudulent conveyance, at a sale subsequent to the 
eale of the fradulent donee. For both of the purchasers are 
bona fide, for valuable consideration, and the one to whom the 
first sale was made is preferred, under the maxim—* Prior est 
in tempore, portior est in jure.” Roberts on Fraudulent Con- 
veyances 392, 462, and the cases there cited. Anderson v. 
Ltoberts, 18 Johnson 515. Brace v. Smith, 2 Mason 252. 
The dictum of Ruffin, Judge, in //oke v. Henderson, 3 Dev, 
12, is put on the ground of unfairness to the creditors of the 
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fraudulent donor. He gives no weight to the proviso in favor 
of bona fide purchasers, and after setting out the argument on 
the side of the creditors, waives a discussion, “ because the 
point is not presented by the facts of the case, for the land was 
sold under the execution against the donor, before the sale on 
the side ot the traudulent donee.” 

This question is put at rest by Rev. Code ch. 56, secs. 1, 2, 
and 4; for the proviso, (which will be again referred to), applies 
to the 1st sec. which is 13 Eliz., and also to the 2d, sec., which 
is 27 Eliz. Whatever may be said about fairness or unfair- 
ness towards creditors, the Legislative will gives preference 
toa bona fide purchaser, for valuable consideration at full 
price and without notice of the fraud and covin. in our case 
the plaintiff says he is taken out of the operation of this maxim, 
by the effect of the teste of the execution under which he 
claims title ; for the execution relates back to the teste, and 
gives to the creditor a éen on the property of the debtor, 
which lien is prior in point of time to the sale of the frauda- 
lent donee to the defendant. 

The case turns upon this point. No direct authority was 
cited. In Brace v. Smith, Sup.,at page 279, Justice Story, 
after denying the distinction, between the operation of the 
27 Eliz. and the 13 Eliz., in respect to bona fide purchases for 
valuable consideration without notice, says, “I have searched 
with some diligence to ascertain if that_distinction has been 
recognized in any adjudged case or in any elementary treatise 
in England. Hitherto my researches have been unsuccessful. 
In Wilson v. Womal, Godbolt 161, however, Lord Chief 
Justice Coke, than whom no man was probably better acquain- 
ted with the statute in its true construction, lays down a doc- 
trine that in terms denies the distinction. He says that, “If 
lessee for years assign one his term by fraud to defeat the exe- 
cution (upon a judgment against him), and the assignee 
assigneth the same unto another bona fide, that in the hands 
of the second assignee 7t is not liable to execution.” 
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Godbolt’s reports are not in our library, and we are not able 
to see certainly, from this extract, that the execution bore teste 
before the bona fide assignment; but we infer the execution 
was in the hands ot the sheriff, from the words “assign one 
his term by fraud to defeat the execution (upon a judgment 
against him.)” If so, this is 4 direct authority for the position 
that a bona fide sale of the fraudulent donee, although after the 
teste of the execution, passes a good title to the purchaser 
against the creditor, and a purchaser at a sale under the exe- 
cution subsequently made. 

Let us see how the question stands, “on the reason of the 
thing.” <A lien does not vest the title in the creditor, but leaves 
it in the debtor until a levy and seizure in respect to personal 
property, and until the sale under the execution in respect to 
land. This is settled. Frost v. Etheridge, 1 Dev. 30. 

The effect of a lien is merely to tie up the land in the hands 
of the debtor, so that he cannot, either by a voluntary convey- 
ance or by a conveyance for valuable consideration, deprive 
the creditor of his right to have the land sold for the satisfac- 
tion of the execution. So, the lien created by @ lis pendens 
does not divest the title, but merely ties up the property until 
the determination of the suit. In our case, before the teste of 
the execution, the debtor had passed the land to the donee, and 
although the conveyance was fraudulent, still it effectually 
passed the title and was valid as between the donor and donee. 
So, when the execution issued it had nothing to operate on, for 
the debtor had nothing and the lien created by the teste could 
not take effect as to him, and it could not take effect on the 
land in the hands of the donee, except by force ot the 13th Eliz., 
which makes the conveyance void as to creditors. If the donee 
had retained the land until it was sold under the execution, as the 
property of the donor in respect to his creditors, the purchaser 
would have acquired a good title. But the dence did not re- 
tain the land, but sold it to the defendant, who was a bona jide 
purchaser for valuable consideration, at a full price, and without 
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notice of such fraud, before it was sold under the execution; 
and the defendant insists that he is protected by the proviso in 
the statute, 13 Eliz., which has the effect to make the first see- 
tion inoperative, and to render the original conveyance valid 
as against creditors in favor of such bona fide purchaser, and 
if so the creditor could acquire no lien, tor the debtor had 
parted with the land, and in respect to the bona fide purchaser 
the conveyance was valid, both in regard to the debtor and 
his creditor. In other words, if the purchaser comes within 
the proviso, that takes from the creditor all benefit which he 
would otherwise have had under the first section. 

The proviso is in these words (section 4, chapter 50, Rev. 
Code): “Nothing contained in the foregoing sections shall 
be construed to impeach or make void any conveyanee of 
any lands dona fide made upon and for good consideration to 
any person not having notice of such fraud.” 

It is settled that good consideration means valuable 
eonsideration, or a fair price. We can see nothing to 
take the conveyance to the defendant out of the opera- 
tion of this proviso, or any principle upon which it 
can be impeached or made void in the face of these express 
terms. The proviso can only be made operative by giving to 
it the scope and effect of purging the original eonveyance ot 
the fraud with which it was tainted, by allowing the bona jides 
and the full valuable consideration of theseeond conveyance 
to supply the want of these qualities in the first, so as to per- 
fect the title of the dona fide purchaser, by carrying it back to 
the donor and claiming the title from him, and thus prevent 
the title of the first purchase from being “impeached and 
made void.” When the plaintiff says, “ My title goes back to 
the teste of the execution under whieh I claim,” the defendant 
replies, “‘ My title goes back to the original conveyance made 
by the debtor, which is purged of the fraud ot which I had no 
notice ;” and when the plaintiff says, “ The first section makes 
all conveyances made in fraud void as to creditors,” the defend- 
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ant replies, “ The 4th section makes my title good, and’declares 
that nothing contained in the 1st section shall be construed ‘ to 
impeach or make void my title.’” 

It was said on the argument, “ This effect given to the pro- 
viso will defeat the object of the act, which was to protect 
creditors,” for debtors will make fraudulent deeds on purpose 
to enable donees to sell and defeat creditors. That may be so; 
but the object of the proviso evidently is to protect bona fide 
purchasers, and when the question is, shall the creditor lose 
his debt or the dona fide purchaser his money, the proviso gives 
the preference to the purchaser. The result is, that the first 
bona jide purchaser, whether under the donee or under the ex- 
ecution against the donor, acquires the title. 

The judgment below is reversed upon the facts found by 
the referee. 


Boyven, J., (dissentiente.) I feel compelled to enter my 
dissent from the opinion of the Court delivered in this case, 
as I regard it as law, (and I think it is the general opinion of 
the profession,) that so long as the title to the land continues 
in the fraudulent grantee, it is, so far as the creditors of the 
fraudulent grantor are concerned, to all intents and purposes, 
to be regarded as his land ; and when a creditor, attempted to 
be detrauded, obtains a judgment against the fraudulent 
grantor and places his execution in the hands of the sheriff or 
marshal of the proper county or district, the land thus fraud- 
ulently granted is as much bound by the teste of said execution 
as if no such fraudulent conveyance had ever been made ; and 
that all persons claiming through or under the fraudulent 
grantee, subsequent to the test of such execution, are as much 
bound by the judgment and execution as they would be, if the 
conveyance was directly from the fraudulent grantor himself. 
If this were not so, then it would be in vain ever to attempt 
, to defeat the conveyance of a fraudulent grantor ; as all the 
fraudulent grantee would have to do, to deteat the honest cred- 
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itor and to consummate his iniqnity, would be to find out some 
one who, in point ot fact, was ignorant of the fraud, and sell 
and convey to him. 

I cannot so regard the law, as it would render the statute of 
frauds almost nugatory. I will not attempt to elaborate the 
matter, but it may not be improper to remark, that when this 
case was argued at the last term, Justice Dick, who was then 
on the bench, fully concurred with me. 


Per Courtam. Judgment for defendant. 








B. M. ISLER os. L. J. MOORE, D. B. EVERITT, H. B. HORN and 


others. 


A plaintiff having indulged one execution in his favor, there is no pre- 
sumpticn that this indulgence extended to subsequent executions, 


Under the old practice, a purchasef at a sale under a junior execution 
acquired a good title as against a subsequent purchaser under a senior 
execution. A fortiori, is this so, as against a purchaser under execution 
of equal teste. 


[Doe ex dem. Bell v. Hill, 1 Hay. 72. Ricks v. Blount, 4 Dev. 128. Jones 
v. Judkins. 4 Dev. & Bat., 445, and Perry v. Morris, 65 N. C. 221, cited 
and approved. | 


Civil action for the recovery of a tract of land, tried before 
Clarke, J., at January Special Term, 1872, ot the Superior 
Court ot Wayne. 

Both parties claimed as purchasers at sheriff’s sales under 
executions against D. B. Everitt. 

The executions through which the defendants claimed (as 
owner and tenants) were ven. expos. The judgments on which 
they were based were confessed by Everitt at November Term, 
1866, of Wayne County Court. Executions issued thereon to 
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February Term, 1867,were levied on the land in controversy, and 
returned “Indulged by plaintiff.’ Ven. expos. issued to May 
Term were returned without endorsement by the sherifl. 
Alias ven expos. were issued June 10th, 1867, returnable to 
August Term, and the land was sold by the sheriff of Wayne, 
Angust 19th. 

The execution throvgh which the plaintiff claimed was a 
ven. ex. in her tavor, issued June Ist, 1867, and upon affidavit 
(that the sheriff of Wayne was connected with the defendants 
in the execution and refused to do his duty,) placed in the 
hands of the sheriff ot Greene. He also sold on the 19th 
August. The plaintiff’s judgment against D. B. Everitt and 
others was obtained at February Term, 1867, of Wayne 
County Court, and the execution issued thereon was returned 
with a levy upon the said land, and an endorsement that no 
sale was made in obedience to Gen. Sickles’ Order, No. 10. 

The jury, upon issues submitted to them, found substantially 
the above facts, and that the sheriff of Wayne sold before the 
sheriff of Greene, both sales being within the prescribed hours 
for such sales. 

Judgment was rendered for the defendants, and the plaintiff 
appealed. 


dsler, for the plaintiff. 
Faircloth, for the defendant. 


Boypen, J. In this case several questions were discussed by 
the counsel who argued the case, which the Court holds are 
entitled to no weight in the proper decision of the cause, and 
for that reason they will not be referred to in this opinion. 

It was insisted on the argument by the plaintiff’s counsel, 
that the parties who received the first judgments were guilty 
of a fraud upon the rights of the plaintiff, by indulging their 
executions, returnable to the same term of the Court at which 
this plaintiff obtained her judgment. And it was further 
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gravely urged by plaintiff's counsel that having indulged the 
first ‘execution it must be taken that this indulgence still con. 
tinued, notwithstanding alias executions had been issued, and 
an actual sale made under these second executions, and the 
money paid by the purchaser, and the sale completed bya 
deed of the sheriff to the purchaser. No authority was cited 
for this new and extraordinary position. 

It must be remarked that the question in this case is not as 
to the effect of a sale first made under a junior execution; and 
thereafter a cale made under a senior execution ; but the ques- 
tion is, as to the title acquired by the purchaser at the jirst sale 
made under an execution of equal if not a senior teste, as 
against a subsequent, purchaser under an execution of the same, 
or ot a subsequent teste. 

It was decided as tar back as 1794, after a very full diseus- 
sion, in the case of Doe on demise of Bell vy. Jill 1 Nay 72, 
that even a purchaser at a sale under a junior execution 
acquired a good title, as against a subsequent purchaser under 
an execution of a senior teste, and the law as then announced 
has been followed in our State ever since. See the cases ot 
Ricks v. Blount, 4 Dev. 128. Jones v. Judkins, 4 Dev. & 

Jatt. 445, and Perry vy. Morris and others, 65 N. C. Tt. 221. 
This being the law in case of the purchaser at a sale under an 
execution of junior teste, how can it be insisted that in the 
case of an execution of a senior or of the same teste, the first 
purchaser does net acquire the title as against the subsequent 
purchaser. ‘Two reasons were urged by the plaintifi’s counsel ; 
First, that before mentioned, that the plaintiffs in the senior 
executions had indulged their first executions, and that the 
law presumed that the same indulgence still continued, not- 
withstanding what had been done under their a/éas executions ; 
Secondly, that the indulgence given the defendant, as to the 
first executions, had the effect to postpone their executions and 
to give the execution of the present plaintiff priority over the 
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other executions, and as the sale in both cases was made within 
the sale hours on the same day, and near the same time, the 
plaintiff not only acquired the better title, but she was 
also entitled to all the money raised at such sale. 

No authority was cited for these positions, and we think 
they are in direct conflict with the law as settled by numerous 
decisions in our own Courts. What reason can be given for 
holding, that an execution, which is either ot even or of senior 
teste to that of the plaintiff, should not have quite as much effect, 
in passing the title, as one of junior teste? And on the other 
hand, what reason or common sense could there be tor holding 
that, because a plaintiff had indulged one execution the 
law presumed that this indulgence still continued, notwith- 
standing an al¢as execution had issued, and an actual sale had 
been made under this execution ? 

There is no error. This will be certified. 


Per Curiam. Judgment affirmed. 
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JESSE E. FRALEY vs. JAMES A. KELLY. 


Where, in an action upon a bond, the defendant pleaded his discharge in 
Bankruptcy, and the plaintiff replied, alleging promises to pay after 
the adjudication of Bankruptcy: Held, that evidence of a promise made 
after the adjudication, but before the discharge, was admissible, 


Under our present system of practice, though it is more regular, where 
suit is brought to recover a debt which would be barred by Bankruptey 
but for a subsequent promise to pay, to set forth the new promise in 
the complaint, yet it will suffice to set up such promise in the reply to 
an answer alleging Bankruptcy. 


In case of a debt barred by a certificate of Bankruptcy, nothing less than 
a distinct, unequivocal promise to pay, on the part of the defendant, 
nowithstanding his discharge, will support an action upon the new 
promise, 


| Hornthal vy. McRae, ante p. 21, cited and approved. | 


Civil action, tried before Cloud, J., at Spring Term, 1872, 
of the Superior Court of Davin. 

The action was brought on a note for $251.88, due March 
12th, 1867, and the detendant relied, for his defence, on a dis- 
charge in bankruptcy, granted February 17th, 1870. The 
plaintiff replied, alleging several promises to pay the debt after 
the defendant was adjudicated a bankrupt, some made before 
and some after his discharge. The plaintiff offered to intro- 
duce evidence of an express promise to pay the note, between 
the time of the detendant’s adjudication and that of his dis- 
charge as a bankrupt. Upon objection by the defendant, the 
evidence was excluded and the plaintiff excepted. 

The plaintiff then offered evidence, in substance, as follows: 
In the Fall of 1870, the detendant offered to sell the plaintiff 
amule. The plaintiff replied, “I hold your note and, it we 
can agree upon the price ot the mule, I will credét the note 
with the price;” and the defendant assented. Plaintift and 
defendant agreed to meet the next day, when the price w@s to 
be fixed. Defendant failed to go to the place for the meeting, 
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but the plaintiff was there, with the note and a bridle, and 
remained all day. It was also in evidence that, about the Ist 
August, 1870, the defendant said to the plaintiff: ‘ Won’t 
you take a good mule towards the debt?” The plaintiff re- 
plied, “ The money is what I want ;” and the defendant then 
said, “ You must wait for your money.” In Octoher, 1870, 
upon the plaintiff’s applying to the defendant again for pay- 
ment of the note, the latter said, “I don’t intend to pay you; 
you have been talking about suing me and have consulted a 
lawyer.” The plaintiff then asked him whether that was the 
only reason he would not pay him, and he replied that it was. 

His Honor thereupon intimated an opinion that the plaintift 
could not recover, and he submitted to a non-suit and appealed. 


Fowle and Baiiey, tor the plaintiff. 
Clement, for the defendant. 


Boyrpen, J. In this case there are two questions made upon 
the ruling of his Honor. 

The first, tor the rejection ot evidence offered on the part 
of plaintiff, that the defendant, after the filing ot his peti- 
tion, and atter being adjudicated a bankrupt, but previous to 
his discharge, made an express promise to pay the plaintifi’s 
debt. This evidence was objected to by the defendant, and 
was rejected by the Court. This question has been fully dis- 
cussed in the Court of Exchequer, in the case of Kirkpatrick 
v. Tattershall, 13 Ex. Rep., 770 (Meeson and Welsby,) and the 
unanimous opinion of the Court was delivered by Parke, Baron, 
that such a promise was binding, and that there was no differ- 
ence whether made before or after the bankrupt’s discharge. 
In that case, as in this, there was no plea alleging any irregu- 
larity, and the only question was, whether, assuming the con- 
tract not to be tainted with any illegality, it was valid. The 
Court say: “There can be no question that a debt, though 
barred by a certificate, is a sufficient consideration for a new 














IN THE SUPREME COURT. 





FRALEY 0. KELLY. 








promise to pay. This is a proposition which is established by 
many cases. It is equally clear, and indeed admitted, that, if 
the promise is made after the certificate has been obtained, it 
is binding though there be no other consideration than the old 
debt; but, it is contended that, if the promise be made before 
the certificate is obtained, the same rule does not apply; that 
the old debt is not sufficient, and that to make the promise 
binding there must be some new consideration for it. And 
whether the promise be made before or after the certificate, it 
is agreed it must be distinct and unequivocal, and must be in 
writing. We are all of opinion that there is no distinction in 
this respect between the case of a promise made before the 
certificate and one made after it. Both are equally binding, 
though the only consideration be the old debt. But, then, the 
promise must be one which binds the bankrupt personally to 
pay, notwithstanding his certiticate. It must be a promise that 
he, and not his estate, would pay ; for the mere acknowledge- 
ment of a debt, though implying a promise to pay, would 
amount to no more than an account stated, and though in 
writing, would be a promise which the certificate would bar. 
' The only distinction between a promise betore and after the 
certificate is, that in the tormer it may be more doubtful whether 
the debtor meant to engage to pay, notwithstanding his dis- 
charge under the bankruptcy; if it is clear that he did, the 
promise is equally binding. A promise, also, before the cer- 
tificate, is more open to the suspicion that it is tainted with 
illegality, and void for that reason; but in this case that ob- 
jection does not arise.” So, in our case there is no allegation 
that there was any illegality in the promise. 

This Court, at the present term, in the case of Z/ornthal v. 
McRae, has decided this very question in accordance with the 
authority above cited. So that it must be declared that his 
Honor erred in rejecting the evidence offered. The counsel 
tor the defendant insisted that, although his Honor might have 
been in error in rejeeting this evidence, and that the plaintiff 
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would have been entitled to a new trial had he brought his 
action on the new promise, yet, inasmuch as he had declared 
upon the bond, the original cause of action,-and not upon the 
new promise, the rejection of this evidence could work no 
injury to the plaintiff, as his action upon the old promise could’ 
not be sustained. This view of the case, we think, would be 
correct, had the action been under our old system of pleading. 
The authorities upon this point are conflicting, but we hold, 
upon @ review of the cases, that both from reason and the anal- 
ogies of the law the better opinion is, that the action can only 
be sustained upon the new promise.- Certainly the right to 
sue upon the original cause of action was discharged by the 
certificate in bankruptcy, and to the plea ot his discharge the 
plaintiff replies the new promise, thereby admitting that the 
original cause of action was gone, and alleging the new promise 
as the toundation of the action, and that the moral obligation 
to pay the debt stiil subsisted, notwithstanding the discharge, 
and was a sufficient consideration for the new promise. But 
although the plaintiff had brought his action upon the old 
promise, yet, when, to the plea of discharge, the plaintiff re- 
plied the new promise, this opened the whole question, and 
was like a new assignment, and, under our present system of 
pleading, equivalent to adding a second cause of action upon 
the new promise, which entitled the defendant to deny this 
second cause of action, and also, in a case where the promise 
was before fhe discharge, to allege that the new promise was 
in fraud of the other creditors, as having been given to pre- 
vent the creditors from opposing his discharge. Certainly, 
under our present liberal system of pleading, if the case is not 
to be regarded in the manner above suggested, the plaintiff 
would be allowed to amend, by adding a second cause of action 
upon the new promise, and the defendant to amend his answer, 
by denying the new promise and alleging traud. 

Atter the rejection of the evidence of the express promiee, 
the plaintiff offered evidence to the following effect. That, 
6 
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after the defendant had obtained his discharge, he offered to 
sell the plaintiff a mule, to whieb the plaintiff replied, “I hold 
your note, and if we ean agree upon the price of the mule, I 
will credit the note with the price,’ to which proposition the 
‘defendant assented ; that the plaintiff and defendant agreed to 
meet the next day, when the price of the mule was to be fixed ; 
that the defendant did not go te the place agreed on, but the 
plaintiff did, with the note and a bridle, and remained there all 
day. The plaintiff also offered evidence that, abont the first 
ef August, 1870, the defendant said to the plaintiff, “‘ Won't 
you take a good mule towards the debt?” Plaintiff replied, ’ 
“The money is what I want,” and defendant then said, “ You 
must wait for your money.” 

His Honor, upon this testimony, intimated an opinion that 
plaintiff had not made out his case, and, in deference to this 
intimation, he submitted toa nonsuit. We think his Honor 
was right in the opinion intimated. It was said on the argu- 
ment, that. less evidence was necessary to revive a debt dis- 
charged by a decree in bankruptcy than would be required of 
a debt barred by the statute of limitations, as the law stood 
betore such promises were required to be in writing. No 
direct authority was cited for this opinion. This Court does 
not sanction that doctrine, but holds that it will require a full, 
express, and unequivoeal promise to pay,and one that binds 
the bankrupt personally to pay, notwithstanding his certificate. 
As Baron Parke says, in the case cited, it must be a promise 
that Ae, and not his estate, would pay ; for the mere acknowl- 
edgement of a debt, though implying a promise to pay, would 
amount to. no more than. an account stated, and, though in 
writing, would be a promise which the certificate would bar. 
So that we hoki. that, in case of a debt barred by a certificate 
in bankruptcy, nothing short of a distinct and uneqnivoeal 
promise hy the defendant to pay, notwithstanding his discharge, 
will support an action upon a new promise. 

There was error. This will be certified. 


Per Curiam. Venire de nove. 
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WM. McCOMBS Guardian os. W. F. GRIFFITH and -. N, ALEX- 
ANDER. 


A note given in October, 1863, to a distributee upon settlement of an 
estate, for an amount due in good money, is not subject to the scale of 
depreciation. 


Civil action on a promissory note for $659.66, given October 
20th, 1863, tried before Henry, J., at January Special Term, 
1872, of the Superior Court of Meckiensvre. 

The evidence was that the note was given for a distributive 
share due the plaintiff's ward in the estate of —— Reid, of 
which the defendant Alexander was administrator; that in 
1860 Alexander sold the property of his intestate, and the 
defendant Griffith bought to the amount of $1,375, tor which 
he gave his note; that upon the settlement of the estate in 
October, 1863, the balance due on Griffith’s note being about 
the sum due the plaintiff’s ward, Griffith’s note was surren- 
dered to him, and he and Alexander executed the note in 
question to the plaintiff. 

The detendants contended that the note was liable to the 
scale of depreciation, but his Honor charged otherwise, and a 
verdict was returned and judgment rendered for the face of the 
note and interest, whereupon the defendants appealed. 


Guion and Wilson, for the plaintiff. 
Dowd, for the defendant. 


Reaver, J. We agree with his Honor that the note sued on 
is not subject to the legislative scale. The presumption that 
it was given’ for Confederate currency is rebutted by the 
evidence that it was given for other consideration, ¢. ¢., the 
distributive share of the plaintiff's ward in the estate of his 
father, which he had the right to demand in good money. 

There is no error. 


Pex Corum, a udgment aftirmed. 
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DANIEL B. ROBINSON vs. WILLIS J. WILLOUGHBY. 


Where a complaint demanded judgment tor the possession of land under 
a deed absolute on its face, which was subsequently decided upon ap. 
peal to this Court to be a mortgage, and a venire de nove on that ground 
was ordered: Held, that the Superior Court had power (under C.C. P,, 
sec, 182) when the case came on for trial again, to allow an amendment 
of the complaint, so as to demand judgment for a foreclosure of the 


mortgage. 
When the Superior Court has power toamend, the question of costs i 
entirely in its discretion. 


[Bullard v. Johnson et al., 65 N. C. 486, cited and approved. ] 


Motion to amend complaint made and heard before Bug 
ton, J., at Spring Term, 1872, of the Superior Court of Umton. 

The opinion of the Court contains a sufficient statement of 
the points involved. 

The detendant insisted that his Honor had no power. te 
grant leave to amend ; and that if leave were granted, terms must 
be imposed. His Honor allowed the motion without costs, and 
the detendant appealed. 


J. H. Wilson for the plaintiff. 
Battle & Son tor the defendant. 


Borven, J. This is the same case that .was before the Court 
at June Term, 1871, 65, N. C. R. 520, in which it was decided 
that the deed from Christenbury, under whom both parties 
claimed title, was a mortgage, and not an absolute sale, as 
claimed by the plaintiff; and upon that ground, a new trial 
was granted. When the case came on for trial again, in the 
Court below, the plaintiff moved for leave to amend, by 
changing his action for the recovery of the land into one for 
the foreclosure of the mortgage. The motion was allowed, 
and the defendant appealed trom this decision of his Honor, 
insisting that his Honor had not the power to allow this 
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amendment. We think his Honor, under Sec. 132 C. C. P., 
not only possessed the discretionary power to allow this 
amendment, but that it was a fit case for the exercise of the 
power. The plaintiff had instituted his action believing, that 
the transaction attending the execution ot his deed, taken alto- 
gether, constituted a sale, with an agreement for a resale, and 
his Honor on the trial below so decided; but this Court re- 
versed the decision of his Honor, and declared that, looking at 
the whole transaction, it constituted a mortgage, and not a 
sale with an agreement for a re-sale. 

The object of the action, in its original form, was to ascer- 
tain the plaintiff's rights growing out of the transaction attend- 
ing the execution ot the deed, and thisis the very object to 
be ascertained in the action as amended. 

This Court, in the case of Bullard v. Johnson and Thom- 
ason, 65 N. C. R. 436, has already, substantially, decided the 
question raised in this case. In that case, his Honor, the Chief 
Jastice, in delivering the opinion of the Court, says, speaking 
ot the 132 sec. C. C. P., “ This provision and numerous others, 
of the ©. ©. P., show that its purpose is to prevent actions 
from being defeated on grounds that do not affect the merits ot 
the controversy, whenever it can be done by amendment, the 
prevailing idea being to settle controversies by one action, and 
thereby prevent the loss of the labor and money expended in 
that action, and the necessity for incurring like labor and ex- 
pense in a second.” This Court regards these provisions of 
the Code among the most important it contains, and we are 
inclined to give them their full operation, by a liberal con- 

struction ; so as to let one action settle all the questions grow- 
ing out of the same transaction, whenever it can be done. 

The question ot the payment of costs was for his Honor 
below, and is not the subject of review in this Court. 

There is no error. This will be certitied, &c. 


. Pee Curiam. Judgment affirmed. 
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ELI W. SANDERS os. HENRY JARMAN. 


The rule that an endorser,on default of the maker of a note, becomes 
liable for the amount of the note, is not of universal application to 
notes endorsed during the late war; but the contract of endorsement 
in such cases is affected by the legislation relating to the scale of depretia. 
tion, &c. 

Where a note for $1,200, given in September, 1868, for property worth 
$300, was endorsed shortly thereafter by the payee, in consideration of 
property of the value of $1,200, and since the war the endorsee dis. 
charged the maker, in writing, upon payment of $310; Held, that the | 
effect of the release was not to discharge the endorser, but he is still 
liable for the difference, upon an ‘implied contract in the endorsement 
that, if the maker failed to do so, he would pay the endorser the value 
of what he received for the note. 

[Summers v. McKay and Sheppard, 64 N. C. 555, commented on and dis- 
tinguished. | 


Action oF DEBT, commenced in the Superior Court of Car- 
TERET, in 1866, and heard before Clarke, J., at Fall Term, 
1871, upon a case agreed. 

The defendant was sued as endorser of a note for $1,200, 
given to him September 7th, 1863, by one Hill King, and pay- 
able one day after date. The consideration of the note was a 
pair of mules sold by Jarman to King, worth about $300. 
The defendant was indebted to the plaintiff in the sum of $600, 
due by note given before the war, andin the latter part of 
1863 offered to pay the debt in Confederate money. Sanders, 
the plaintiff, refused to take Contederate money, but agreed to 
make an exchange of notes; and thereupon the defendant en- 
dorsed to him the note for $1,200, given by King, and took in 
exchange his note to Sanders for $600, and other notes, given 
before the war, to the amount of $1,200. Sanders demanded 
payment of the note so endorsed to him, of King, and upon 
being informed what the consideration cf the note was, accepted 
$310 from him, credited the amount on the note, and executed 
a covenant to him that he should not be held turther responsi- 
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ble on the same. This was done November 3d, 1866. The 
defendant relied: upen the release to King as a discharge to 
himself. It was agreed that, if his Honor should be of opinion 
with the defendant, a judgmentet non-suit skould be rendered 
against the plaintiff, otherwise he should give judgment in 
favor of the plaintiff, for the balance of principal and interest, 
deducting the credit ot $310. 

His Honor gave judgment against the plaintiff, and he ap- 


pealed. 


Green, for the plaintiff. 
Haughton, for the detendant. 


Pearson, C.J. Weshould concur with his Honor in the 
conclusion at which he arrived, if the case was governed by 
the rules of law, applicable to bills of exchange and promissory 
notes; but we are of opinion that the legislation oalled for by 
the condition of the country after the war, has the effect to 
make “the rules of law” inapplicable to the case, and it must 
be governed by rules of justice and equity, as set ont in the 
several statutes in reference to the scale and the value ot the 
consideration of the contract. _ 

The endorser of a promissory note makes a conditional con- 
tract, that he will pay the note, provided it is not paid by the 
maker, and notice is given in reasonable time; (the demand on 
the maker and notice is not necessary by statute in regard te 
promissory notes.) 

Suppose a note for $1,200, in consideration of Confederate 
money, to be given in 1862—it is endorsed in 1863, in con- 
sideration of Confederate notes, the holder will recover of the 
maker by the scale of 1862; but if he sues the endorser he will 
recover by the scale of 1863, on the ground that the contract 
ot the endorser was made in 1863, and he should, in justice, 
only pay the value of the Confederate notes received by him. 
This violates the rule by which an endorser, on default of the 
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maker, becomes liable for the amount of the note; but it isa 
clear inference or corollary trom the legislation in regard te 
debts contracted during the war. 

So, in our case. The contract of Jarman, construed in ref 
erence to this legislation, was that, unless the maker paid the 
amount of the note, he (Jarman) would pay tho value of the 
consideration received by him, which, it secms, was a $600 
note of Jarman, given in 1860, or 1861, and some other notes 
and Confederate money, to make out the balance. 

The maker, when called on, paid $310, the value of two 
mules, for which the note was given; that let him off, and, 
according to the ordinary rules of law, it also discharged the 
endorser. Such would have been the legal effect, had the 
maker paid the amount of the pote in good money ; for it was 
a condition of the contract of endorsement, that the endorser 
was not liable, prowsded the face of the note was paid in good 
money ; but that is out of the question. The maker falls back 
upon his right to pay only $310, the value of the mules. ‘lhie 
does not discharge the endorser, tor the tace of the note has 
not been paid ; so he is bound by his eontract of endorsement 
to pay $1,200; but then he may, in his turn, claim the right 
to pay only the value of the consideration which was received 
by him, to wit, the $600 note, &c. In Summers v. McKay and 
Sheppard, 64 N.C. 555, the aetion was against the maker 
jointly with the endorser. The main purpose was to fix the lia 
bility of the maker, and it did not oecur, either to the Court 
or to the counsel, that, under the legislation in reference to 
debts contracted during the war, the hability of the endorser 
was not the same as that of the maker, and that the endorser 
could insist that his liability was to be measured by the scale 
at the date of the endorsement, which was the date of his con- 
tract, or by the value of the consideration received by him. 

There is error. Judgment for balance, $1,116, as by case 
agreed. 

Per Cur. Judgment reversed. 
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STATE to the use of CATHARINE STUBBLEFIELD +s. GEORGE 
WOODRUFF. 


Where, in the trial of anissue of Bastardy, the mother of the child was 
put upon the stand, haying the child in her arms, and the Soliciter 
called the attention of the jury to the cbild’s features, and afterwards 
in his address to the jury commented upon its appearance, &c., all 
without objection by the defendant; Held, that objection to the So- 
licitor’s course came too late after verdict ; and it was not error for the 
Judge to charge that the jury might take the appearance of the ebild 
into consideration, and give it whatever weight they thought it enti- 
tled to. 

It has long been the practice in this State in Bastardy cases to exhibit 
the child to the jury, and this Coart sees no objection to the practice. 
[Outlaw v. Hurdle, 1 Jon. 150, and State v. Jacobs, 5 Jon. 259, distinguished 

and approved. | 


Issue of Bastardy tried before Clark, J. at Spring Term, 
1871, of NortHampron Superior Court. 

On the trial one Joseph Barham was introduced by the 
defendant to sustain the character of another witness. He 
stated he knew the general character of the witness, and it was 
good. He was then asked, Would you believe the witness on 
oath? The Solicitor objected, and his Honor ruled out the 
question, but permitted the witness to be asked, if from his 
knowledge of the general character of the witness he would 
believe him on oath. Defendant excepted. 

The mother of the bastard child was examined as a witness. 
She held the child in her arms and the Solicitor called the 
attention of the jury to ite features. Notbing was then said 
about any resemblance of the child to the defendant, but in 
his address to the jury the Solicitor called attention to its 
features and commented-upon its appearance, the child 
being still before the jury. 

His Honor, in his charge, told the jury they might take inte 
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consideration the appearance of the child, and give it whatever 
weight they thought it entitled to. 

Verdict and judgment for the State, and appeal by the defen- 
dant. 


Attorney General, Battle & Son, and Dupre tor the State. 
Peebles & Peebles, for the defendant. 


1. The jury had no right, themselves, to compare the looks 
of the child and the defendant. They should receive evidence 
as to the resemblance through the sense of hearing (from others) 
and not of sight. Outlaw v. Hurdle, 1 Jon. 165. Otey v. 
Hoyt, 3 Jon. 407. State v. Jacobs, 5 Jon. 259. 

2. It was the daty of the Judge to correct the statement of 
counsel. State v. Williams, 65 N. C. 505, and the cases there 
cited. 


Rorprn, J. There are two objections made on the record. 
But the first, as to the testimony of the witness Joseph Bar- 
ham, has been properly abandoned by the counsel for the 
defendant. 

The remaining question, as to the right of the plaintiff to 
exhibit the alleged bastard child and to call the attention of 
the jury to the child’s features, was argued with much earnest- 
ness, and the right, thus to exhibit the child before the jury, 
strenuously denied. 

The first answer to this is, that no ébjection on the trial was 
taken to this course of the Solicitor by the defendant; but 
apparently, as we take it, he was willing to this course, and 
that perhaps for the reason, that the defendant and his coun- 
eel believed, that this exhibition of the child might tend/to 
satisfy the jury, that the defendant was not the father of the 
child. But no matter what was his reason for not objecting to 
this course, at the time, it was certainly too late to do so after 
the verdict of the jury. 
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The defendant further objects, that the Solicitor, while 
addressing the jury, called their attention to the child, which 
was still before the jury, and commented at length on its 
appearance, &c. 

It is a sufficient answer to this objection that all this was 
done, for any thing we can see on the record, with the full 
approbation of the defendant. 

The further and last objection is, that his Honor told the 
jury that they could take into consideration the appearance of 
the child and give it whatever weight they thought it entitled to. 

We see no error in this part of his Honor’s charge, but it 
seems to have been highly proper, so to have instructed the 
jury, after this evidence had been put before the jury without 
objection. 

This disposes of the case, but as the case of Outlaw v. 
Hurdle, 1 Jones 150, and the State v. Jacobs, 5 Jones 
259, have been earnestly pressed upon our attention, as author- 
ities to show error in this case, we deem it proper to distinguish 
those cases from the present. The case of Outlaw v. /Zurdle 
was, whether it was competent to prove the hand-writing of 
the testator, by submitting for inspection to the jury letters 
written by the testator, for the purpose of enabling them, by 
comparison, to determine whether the paper writing pro- 
pounded was in truth the will of the supposed testator. This 
evidence was properly rejected, for the reason, first, that it is 
a well established principle, that before any witness can testify 
as to the hand-writing, he must prove that he has had proper 
vpportunities to learn the character of the hand-writing, and 
in tact, he has become so well acquainted with the character of 
the writing as to form an opinion of its genuineness. No one 
is permitted to testify as to hand-writing by merely having 
seen a few genuine specimens of the hand-writing, because the 
law holds that competent knowledge of hand-writing, to enable 
a person to testify, cannot be thus acquired. 

But when the question is as to the identity ot a party, or his 
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resemblance to other persons, the law has very properly 
adopted a very different rule of common sense and common 
observation, and it allows all persons to testify to auch identity 
or to such resemblance, who have had an opportunity of seeing 
the persons, it but for an instant. As it does not require an 
expert to discover such identity or resemblance, the illiterate 
and inexperienced as well as the intelligent and skillful, even 
a child of tender years, may testify as to such matters, especially 
as to the identity of a person. Then why should net the jury 
be permitted (when they have the opportunity) to see for 
themselves and draw their own conclusions from their observa- 
tion, as well as to hear witnesses depose as to their observation 
made in the same way? It certainly has been the practice to 
admit such evidence, on the trial of such cases, both in the 
County and Superior Courts, tor more than forty years, with- 
out objection, and this Court is not disposed to change a rule 
ot evidence so long and so universally acquiesced in, aad 
founded, as we think, in reason and common observation. 

The case.of the State v. Jacobs has been argued as an au- 
thority, to show error in this case, as it the Court had ordered 
the detendant to stand up and exhibit himself before the jury, 
as was done in Jacob’s case. But the record shows no such 
thing and, therefore, the argument founded on that supposition 
fails. 

There is no error, This will be certified, 


Perr Curiam. Judgment aflirmed, 
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B. M. ISLER es. HARRIET M. DEWEY, Guardian, &c., and others. 


Where a deed of trust was attacked for fraud, and the trustor was offered 
as a witness, to prove that there was an agreement between him and the 
trustee, that the latter should hold the property conveyed until the 
trustor should be able to pay the debts secured from other sources ; 
Held that the evidence should be permitted to go to the jury for what 
it was worth. 

In such case, the trustee having died and the property having been con- 
veyed by a substituted trustee to the defendants, the trustor is not ex- 
cluded by sec, 343, C. C. P., from being a witness for the plaintiff, who 
also claimed title through him. 1 


Sec. 348 of the Code (in relation to the examination of parties as wit- 
ness) analyzed. 


Crvit action, for the recovery of *1,500 acres of land, tried 
before ‘Clarke, J., at January (Special) Term, 1872, of the Sa- 
perior Court of Warne. 

The opinion ot the Court contains a sufficient statement of 
the case. 


S. M. Ieler, for the plaintiff. 
Smith & Strong, for the detendants. 


Ropman, J. The land in controversy belonged to one Smith. 
The plaintiff was a creditor of Smith, by bond, dated April, 
1866, upon which a judgment was recovered at February Term, 
1867, (being the 18th of February) of Wayne County Court. 
Execution issued, under which the land was sold and the plain- 
tiff became the purchaser. 

The defendants defended under a deed executed by Smith 
to Richard Washington, on the 12th February, 1867, in trust, 
to secure certain debts, with a power to sell in the event ot 
non-payment. Washington died in a tew weeks atter the date 
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ot the deed, without having sold. By decree of the Court of 
Equity tor Wayne, Morrisey was substituted as trustee. 

Certain issues were submitted to a jury, whose finding it is 
not necessary, particularly, to notice. The Judge properly re 
garded it as a finding for the defendants, and gave judgment 
accordingly. 

The plaintiff contended that the deed to- Washington was 
fraudulent and void in law, as to the creditors of Smith, and 
requested the Judge to charge: 

1, That because defendants had not read in evidence any 
deed to them, plaintiff was entitled to recover. 

This was properly refused. Every plaintiff in ejectment 
must recover on the strength of his own title. 

2. That the deed to Washington was fraudulent on its face. 

We think this, also, was properly refused. 

8: It not:traudulent on its tace, the fact that Smith owed a 
debt not secured in the deed, and that the deed was made just 
a few days before the plaintiff's judgment was recovered, and 
that it conveyed all Smith’s tangible property, he owning other 
property; and that the proceeds of the property, atter paying 
the.secured debts, was to be paid to him or his executors, raised 
& presumption of fraud which was not rebutted by the evidence 
for the defendants. 

The circumstances relied on may possibly have been fit to 
go tothe jury to be considered in making:.up their verdict on 
the question of fraud, and the plaintiff had the benefit of them 
in that way. But the Judge had no right to express any 
opinion as to their weight, compared with the evidence tor the 
defendants. 

4. That the deed was fraudulent because the nominal con- . 
sideration of one dollar, recited as paid, was not, in fact, paid. 

This was properly refused. None of these propositions can 
be maintained, and they do not need any discussion in this 
Court. 
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The only exception of the plaintiff that requires notice re- 
Jates to the exclusion of the testimony of Smith. The plaintiff 
proposed to prove by him, “ that the understanding and agree- 
ment between him and Washington, at the time the deed was 
executed, was that Washington shonld hold the land and 
other property therein conveyed, for Smith, until he should be 
able to pay the debts from other sources.” 

The offer raised two questions : 

1. Whether the proposed evidence tended to prove the deed 
fraudulent. 

2. Whether, considering the nature of the evidence and 
Washington’s subsequent death, Smith was a competent wit- 
ness. 

As to the first question: 

In a question of fraud, considerable latitude is allowed in 
the evidence. Withont considering critically the terms in 
which the proposed evidence is stated, and withont at all esti- 
mating what weight it ought to have had, if allowed, we think 
it ought to have been allowed to go to the jury, with proper 
observations trom the Judge, to pass for what it might be 
worth. 

As to the second question: 

The answer to that depends on the meaning of section 843 
©.C. P. If we break that section into paragraphs and ab- 
breviate it by omitting all that is not material to the question, 
it reads as follows; 

1. Parties may be examined as witnesses : 

2. Provided, That no party, nor any person who, previous 
to his examination, has had an interest which may be affected 
by the event of the action, nor any assignor of any thing in 
controversy in the action, 

8. Shall be examined in regard to any transaction or com- 
munication between such witness and a person at the time of 
such examination deceased, &c., 
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4. As a witness, against a party then prosecuting or defend- 
ing the action as assignee of such deceased person. 

In this case, Smith certainly comes under the literal words 
of the description in paragraph 2, above. But if we were 
compelled to put a construction on these words, we should be 
inclined to hold that it was intended to embrace only persons 
who, at the time of examination, still retained some interest in 
the event of the action. Any other construction would make 
a statute, professedly for the removal of the incompetency of 
witnesses, the means of introducing new incompetencies, un- 
known to the common law and opposed to its principles. 
Moreover, it is a rule of construction, that an exception toa 
grant must be of a part of the thing granted. Here the first 
paragraph admits parties generally, and it would seem incon- 
gruous to except from its operation persons not parties, and 
having no existing interest. But it is not necessary to decide 
this question, and we express no opinion on it. 

We think the defendants do not come within the description 
in paragraph 4. They are not defending the action as assignees 
of Washington. It will suffice for them to show a title out- 
standing in Washington or his heirs, or any one else, without 
connecting themselves with it. 

We think that Smith was not incompetent as a witness and 
the judgment must be reversed. 


Prr Crriam. Venire de novo. 





























JUNE TERM, 1872. 





STATE 0. PEEBLES AND OTHERS. 





STATE, on relation of W. R. COX, Solicitor, o, NICHOLAS PEEBLES, 
EDMUND JACOBS and others, 


When a reference is made to a Commissioner to state an account and report 
to a certain term of a Court, and the report is made to that term, if 
exceptions be not filed at the same term, the report should be confirmed 
and judgment given, upon motion; and if the motion be not made at 
that time, it is a matter of discretion with the Court whether to allow 
exceptions to he filed at a subsequent term. , 

If the Commisstoner fails to file the evidence with his report, the objec- 
tion can only be taken by exception to the report, 


A judgment upon the report of a Commissioner, in an action on a guardian 
bond, is like a decree in a suit in equity, and may be conditional in its 
torm, if the circumstances of the case require it. 


In an action upon a guardian bond brought in the name of the State, 
upon the relation of the Solicitor of the District, it is too late to object 
in this Court, that it should have been brought in the name of the 
wards; and when the complaint in such action shows it is really in the 
name of such wards against the guardian and the sureties on his bond, 
there is no ground of objection to the form, 


Action on a guardian bond, heard before Moore, J., at 
Spring Term, 1872, of the Superior Court of Norruampron. 

The action was brought in the name ot W. I. Cox, Solicitor, 
&c., against the defendant Peebles, as guardian of one Millard 
F. Peebles, and the sureties on his bond, for the recovery ot 
‘such sum as might be ascertained to be due the ward, and for 
the appointment of a receiver. The complaint set out the 
appointment of the guardian, the execution and condition ot 
the bond, &c. Answer was filed, and at Spring Term, 1871, 
it was referred to the clerk to state an account and report to 
the next term. At Fall Term, 1871, a report was filed, setting 
torth that the balance due the ward was $15,337.28, against 
which the guardian claimed as credits certain bonds taken by 
him as guardian, and $2860.00, one-third of an amount he 
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invested in land Dec. 10th, 1867, for this and two other wards, 
to save a debt due them by bond. 

At Spring Term, 1872, the counsel of the defendants offered 
to file exceptions to the report, one of which was that evidence 
taken. was not filed with it. The plaintiff's counsel objected to 
the filing of the exceptions and asked that the report be con- 
firmed. His Honor excluded the exceptions and confirmed 
the report, and gave judgment aceordingly for the said balance 
of $15,337.28, to be credited with the said bonds in the hands 
of the guardian, which were ordered to be turned over to the 
ward ; also, that the receiver or guardian of the said Millard 
F. Peebles should, whenever the said N. Peebles and his wife, 
make and deliver to him a title to a one-third interest in value 
ot the land mentioned in the report, give credit on the judg- 
ment tor $2860.00, with compound interest to Nov. 20th, 1871. 

The defendants thereupon appealed. 


Barnes and J?. B. Peebles, tor the plaintiff. 
Smith & Strong and Conigland, for the defendants. 


Boypen, J. This case comes before thie Court from 4 decision 
of his Honor below, upon his retusal to allow exceptions to the 
report of the commissioner to be filed at the term of the Court 
subsequent to that at which the report was made. In the argu- 
ment, it was said by the counsel for the detendant, that the 
record did not show that the report was filed at the November 
Term, 1871. This isa mistake, as the record does show this 
distinctly, as it states that the case was referred to the Com- 
missioner at Spring Term, 1871, with directions te report to 
the -Fall Term of the Court, and the Commissioner makes 
seport at the Fall Term, and states that he makes it in 
obedience to the order ot the Conrt which directed him to 
take the account and to report to that term. 

It is the well settled rule that exceptions to such reports must 
be made, as a matter of right, at the Court to which the report 
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is made, and after that it isa matter of discretion with the Court, 
whether such exceptions will be allowed or not. Indeed, upon 
motion to that effect, the plaintiffs in such cases are entitled, 
at the term to which the report is made, not only to have 
the report confirmed, but likewise to have judgment at the 
sarce term. 

It was urged by the defendants, that as there was no evi- 
dence reported, that was error. This is a mistake, and an 
objection on that account must be taken by exception ; and this 
seems to have been well understood by the defendants, as that 
was one of the exceptions proposed to be filed. Much liber- - 
ality has usually been shown to parties by the Court, in 
allowing them to except at a term subsequent to that at which 
the report was made, and his Honor, had he seen fit, might 
have allowed the defendants to file their exceptions as pro- 
posed, but, for reasons satisfactory to him, he declined, and his 
decision, being a matter of discretion, is not the subject of re- 
view by this Court. 

It is insisted here that the judgment is erroneous, for tha 
reason that it is conditional, and, therefore, it should be set 
aside. It will be recollected that this case is to be regarded 
and governed by the same rules, with respect to this report and 
the judgment thereon, as if it was asuitin equity. It isa little 
remarkable that the detendants should complain of this part 
ot the judgment, as it relieves them from the immediate pay- 
ment of some three thousand dollars for which the plaintifis 
would otherwise have then been entitled to an absolute judg- 
ment against all the defendants. This very credit allowed is 
especially asked for in the answer of the defendants. How 
can it be pretended that the suretics are entitled to these 
credits, unless upon the terms mentioned in the judgment. 

It is further insisted, on the part of defendants, that the 
action is improperly brought. 

This is a civil action under the C. C. P., which is governed 
by different rules trom those under our former system. In the 
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caption it is stated to be upon the relation ot Wm. R. Cox, 
Solicitor, when it is insisted it should have been in the name 
of the wards. No objection was taken in the answer, or upon 
the rendition of the judgment, as to the form of the action. 
Had it been then taken, his Honor would have allowed an 
amendment, had he deemed it necessary. So, that it will be 
seen, that this objection comes too late, should we hold the 
_ suit improperly instituted. 

But the Court is of opinion that the action is properly 
brought, as the complaint shows that, notwithstanding the cap- 
tion, it is really in the name of the wards against their late 
guardian and his sureties, on the guardian bond. 

There is no error. This will be certified. 


Per Curiam. Judgment affirmed. 
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BARTLETT JOHNSTON ws. THE BOARD OF COMMISSIONERS 
OF CLEAVELAND. 


Where a mandamus was issued, commanding the Board of Commissioners 
of a county to levy a tax sufficient to pay the plaintiff’s claim against 
the county, and a rule was afterwards served upon them to show cause 
why they shouid not be attached for disobedience to the order; Held 
that an answer to the rule, that they had levied a sufficient tax, and 
placed the lists in the hands of the Sheriff, was responsive and sufficient, 
and the rule ought tc be discharged. 

The Justices of a county having failed, for many years, to levy a tax to 
pay the interest on bonds issued by the county to aid in building a 
Railroad, the Board of Commissioners should not be required at the 
suit of creditors to raise in one year, by tazation, the whole amount of 
interest in arrear; but in the case of mandamus ordering them to levy a 
tax and pay the interest, it was a prudent exercise of a discretion to 
raise part by taxation, and issue county bonds in order to raise the 
remainder. 

Semble that proceedings by mandamus against the Commissioners of a 
county should be instituted in the Superior Court of their own county. 


Rule to attach for disobedience to peremptory mandamus, 
heard before Logan, J., at Spring Term, 1872, of the Superior 
Court of MrckLensvre. 

The proceedings were commenced by summons returnable 
to Spring Term, 1870, of said Court ; when a sworn complaint 
was filed, alleging that the plaintiff was the holder ot 148 con- 
pons, of $3.50 each, of certain bonds issued by the County of 
Cleaveland, under the provisions of an act of Assembly, ratified 
February 2d, 1857, entitled an “Act to alter and amend the 
Charter of the Wilmington, Charlotte & Rutherford Railroad 
Company,” that the Justices of the County and their successors, 
the Board of Commissioners of the County, had hitherto tailed 
to levy a tax, as required by said act, to pay the conpons of 
the bonds ; and judgment was asked that mandamus issue to 
the defendants requiring them to levy a tax to pay the interest 














102 IN THE SUPREME COURT. 


— 


JonnsTon 0. THe BoarD, or CoMMISSIONERS OF CLEAVELAND, 


——— 











coupons on the bonds issued under said act, and out of the tax 
collected to pay the plaintiffs coupons, &c. Notice ot appli- 
cation for a mandamus was issued, returnable with the sum- 
mons. 

The case was continued until July Special Term, 1871, when 
after hearing before “A/oore, J., a peremptory mandamus was 
issued, returnable to Fall Term, 1871, commanding the de- 
fendants to levy a tax to pay the interest coupons due on the 
bonds issued under said act, and out of the proceeds to pay the 
plaintifi’s demand. Upon the return of the writ the defend- 
ants filed their answer, stating that they had levied a tax on 
the persons and property in the county to pay the plaintiff's 
coupons and costs, and that in order to discharge the further 
indebtedness of the county due on account of the coupons for 
said bonds already matured, they were issuing new coupon 
bonds of the county, bearing eight per cent. interest, &e. 
Thereupon, an order was made for notice to issue to the defend- 
ants to show cause why they should not be attached for diso- 
bedience to the mandamus. Upon return of the notice the 
detendants answered, saying that they had done everything in 
their power to obey the mandamus, that they had laid the tax 
on the 6th November, 1871, and placed the lists in the hands 
of the Sheriff, with orders to collect as speedily as possible, to 
wit, on or before the 10th day of May, 1872, the time by 
which he ought to collect according to the general law of the 
land ; and that he had had time to collect, but had failed to do 
so without their consent or procurement, &c. 

His Honor discharged the rule, and the plaintiff appealed. 


Jones & Johnston, for the plaintiffs. 
Bynum, for the defendants. 


Pearson, C. J. There is no error in the order by which the 
_ rule is discharged. We concur with his Honor in the opinion 
that the answer to the rule was responsive and sufficient. 
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We are inclined to the opinion that the rale was improvi- 
dently granted in the first instance. It seems to have pro- 
ceeded upon the ground that the return to the writ of man- 
damus was “ trivolous” and not fit to be noticed. Otherwise, 
the rule would have been, to show cause why a more tull and 
perfect return should not be made, the first return being con- 
sidered insufficient and not tully responsive. Instead of this 
the rule is, that the defendants show cause why they should not 
be attached for disobedience ot the mandate, &c., treating the 
return to the writ of mandamus as a nullity. 

We are not required to express an opinion apon this subject, 
but we are at liberty te say that, in our opinion, the retarn is 
both responsive and sufficient, and that the Commissioners seem 
to have done all that could have been expected under the cir- 
cumstances. The Justices of the Peace ot the county had 
failed to levy and collect an annwal tax, to keep down the 
interest ot the bonds, as it was their duty todo. When the 
defendants, “the Board of Commissioners,” succeeded to the 
office and duties of the Justices ot the Peace in this regard, 
and found a very large amount of interest in ‘arrear, was it the 
duty of the Board of Commissioners to levy and collect a tax 
in one year, eufficient to pay off the accumulated interest for 
some fifteen years? or did they have a discretion to endeavor 
to break the force of this burden upon the tax-payers of the 
county, by issuing county bonds to raise a part of the amount 
called for, and levying a tax for the residue? We think the 
Board of Commissioners had this discretion, and it seems te 
have been exercised in a discreet manner. 

Should the plaintiff be under the necessity of taking other 
proceedings in order to get his money, it may be well to sub- 
mit to his counsel this question, Mast acta writ of mandamue 
to “the Board of Commissionersof a County ” be made return- 
able to the Superior Court ot that County? The propriety 
of this, in a general point ot view, will occur to every one. 
Are the Commissioners of Cleaveland to be required to make 
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return to writs of mandamus in ail and every county of the 
State, wherever a holder of one of the coupons of a county 
bond happens to reside? ©C.C. P., sec. 67, seems to apply. 
“ Against a public officer,” for an act done by him by virtue of 
his office, the proceeding shall be in the county where the act 
is done. More particularly should this be so, in the writs of 
quo warranto and mandamus, where an official act of usurpa- 
tion, or a failure to do some act which the duties of the office re- 
quire, constitutes the charge, and in effect amounts to a crimi- 
nal action, or an action to subject the party to pains and pen- 
alties. 
There is no error. 


Per Corram. Judgment affirmed. 





PHILEMON HOLLAND os. DAVID CLARK. 


When an agent, without authority to execute a bend for his principal, 
hired slaves for the principal, and gave bond signed by him as agent, 
with security ; Ze?d, that, according to the practice before the adoption 
of the C. C. P., asswmpsit would lie against the principal, while debt or 
covenant would lie against the surety on the bond. 

[| Fronebarger v. Henry, 6 Jon, 548. Fisher v. Pender,7 Jon. 483, and 
Osborne v. High Shoals Man. Com., 5 Jon. 177, cited and approved.} 


Assumpsit, brought before the adoption of the Code of Civil 
Procedure, and tried at Spring Term, 1872, of the Superior 
Court of Craven. 

The plaintiff declared on an oral promise, to pay $525 for 
the hire ot certain negro slaves for the year 1861. He intro- 
duced one P. W. Yarrell, for the purpose of proving that he, 
the said Yarrell, as agent of the defendant, with authority to 
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do so, hired the said negroes for said year, agreeing to pay for 
them the said sum. The witness, in reply to the defendant’s 
counsel, admitted that the contract was reduced to writing; 
and the tollowing paper writings, produced by the plaintiff's 
counsel, were identified as embodying the contract : 

“Twelve months after date we promise to pay Philemon 
Holland, or order, Three Hundred and Ninety-three Dollars 
and Seventy-five Cents, for the hire of my negro men, Brister, 
Lewis and James, and furnish them with good clothing, shoes, 
hat and blanket, and work them for the present year, tor value 
received. . 

“ Witness our hands and seals, January Ist, 1861. 

(Signed) P. W. YARRELL, 
Agent for David Clark. 
C. B. WOOD. [serav.] 

The other paper writing was of the same form and tenor, 
except that it was fér the payment of $131.25 for the hire of 
negro man George. 

The witness, Yarrell, further stated that he delivered the 
said bonds to plaintiff. The plaintiff then proposed to show 
some parol agreement concerning the hiring of the slaves, but 
upon objection by the defendant, the evidence was ruled in- 
competent by tie Conrt. 

flis Honor intimated an opinion that assumpsit would 
not lie, as there were specialties for the same subject matter, 
unless there had been notice ot a recision of the contract, or 
a surrender of the specialties, or a release; and the plaintiff 
thereupon submitted to a judgment of non-suit and appealed. 


[SEAL. | 


No counsel for the plaintiff. 
Laughton for the defendant. 


Boyrprn, J. The defendant’s counsel lays down the doctrine 
too broad, when he atterApts to maintain the"position that, if 
the plaintiff has a remedy by an action of covenant against one 
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person, he cannot sue in assumpsit another person for the same 
claim. It has been repeatedly decided in this Court, that where 
one partner signs his own name and affixes his seal, and then 
signs the name of his copartner, and affixes a seal to his name, 
having no authority under seal thus to sign, the party with 
whom this contract is made may sue, in debt or covenant, the 
partner who 1n person made the contract, and that he cannot 
sue the other partner upon contraet under seal, but that he 
may sue himin assumpsit. See the cases Yronebarger v. Henry, 
6 Jones 548, Fisher v. Pender, 7 Jones 483, and cases there 
cited. So, in our case, the plaintiff might sue the surety who 
signed the instrument and affixed his seal, in covenant, but he 
could not bring covenant against the defendant Clark, tor the 
reason that tlhe agent Yarrell had no authority under seal from 
Clark to sign such an instrument; but the agent having author- 
ity to hire the said slaves, and the defendant having received 
the slaves, and having had the benefit of their services for the 
year, the plaintiff m.y maintain assumpsit for that service and 
would bejentitled to recover the sum agreed upon for their hire, 

The learned counsel was also mistaken, in the doctrine of 
merger as applied to this case. 

Had the defendant Clark signed and sealed the instrument 
sued on, then although a parol contract, for the hire otf the 
slaves, had been made previons to the execution of the cove- 
nant, and the covenant thereatter executed embodying the same 
contract, then the parol contract would be merged in the higher 
security. But in our case Clark had not signed the covenant, 
and therefore there is no ground fur the doctrine of merger. 

The law in such a case as the present has been too long and 
too well settled to be now open for discussion. See the opin- 
ion of Chiet Justice Ruftin in the case of Fronebarger v. Llenry, 
6 Jones 548, and also the case ot Osborne v. High Shoal Man- 
ewfacturing Co., 5 Jones 177. 

It is well settled that, in our case, the plaintiff might have 
brought debt or covenant against Wood, the surety who had 
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signed and sealed the bond ; and that Yarrell could not be sued 
upon the bond, but that assumpsit might be maintained against 
Clark, and a release to Yarrell or Wood was wholly unneces- 
sary to enable the plaintiff thus to sue. 

There was error. This will be certified. 


Per Curiam. Venire de novo. 








ELBERT FELMON es GEORGE W. HALES, 


In case of bailment, the owner of the property has no right of action 
against the bailce until the termination of the bailment; but, after the 
termination of the bailment, the owner can recover without a demand 
for possession. 


When a bailee denies the title of the owner, and sets up title in himself, 
no demand for possession is necessaty; and the defendant is precluded 
from. objecting the want of demand, where, in his answer, he alleges 
property in himself. 


Civit action for the recovery of a saw mill, under the pro- 
visions of the Code tor Claim and Delivery ot personal prop- 
erty, tried before J2ussell, J., at Spring Term, 1872, ot the 
Superior Court of Wixson. 

The opinion of the Court contains a statement ot the case. 


Faircloth, tor the plaintiff. 
Smith & Strong, tor the defendant. 


Boypen, J. This was a case ot claim and delivery. “The 
witness testified, that after the plaintift had put the mill in 
possession ot the defendant, it was agreed that defendant should 
have it till January. Some said until January, and others the 
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first day of January. That the plaintiff demanded it of the 
defendant in December; and on the first day of January the 
summons in this action issued. The detendant’s counsel prayed 
the Court toinstruct the jury that, as there was no demand 
after the plaintiff (Felton’s) right to possesion accrued, plaintiff 
could not recover.” The Court told the jury that the plaintiff 
must have had the right of possession at the time of the com- 
mencement of the action, and if the builment had not termi- 
nated then, that he could not recover. But if they found, from 
the evidence, that by the contract hetween the purties the 
bailment was at an end, no demand was necessary, especially 
it they found that the defendant was, after the termination of 
the bailment, and at the commencemént of the suit, holding it 
adversely and claiming it as * his own.” 

We see no error in this charge against the defendant. We 
think it at least quite as tavorable as the testimony warranted, 
The question as to the termination of the bailment, whether 
it terminated on the first moment of the first day ot January, 
or on the last moment of the last day, thereby giving the de- 
fendant until the close of that day, was tairly submitted to the 
jury. This Court thinks that, inasmuch as the defendant, in 
his answer, set up title to the mill and claimed it as his abso- 
lute property, no demand was necessary. Cui bono, make a 
demand! 

When a tenant has attorned toa stranger, or done some other 
act disclaiming to hold as tenant to the landlord, a notiee.to 
quit is not necessary; 3 Phillips on Evidence 276. 

‘This is the law in case of a denial cn pats, much more is it 
so when he puts it upon record by his plea to the action, 


Per Curt. Judgment affirmed. 
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W. W. SCOTT oe. WILLIAM A. WALTON. 
‘ » 


Where a purchaser of land at execution sale obtained ‘a rule upon the 
Sheriff, who sold the land,’to require him to execute a conveyance, and 
the Sheriff gave as a reason for his refusal to make the deed, that the 
defendant in the execution claimed the land as a homestead, but it ap- 
peared that it had not been laid off, and was not occupied or claimed as a 
a homestead at the time of sale; Held, that the rule should be made 
absolute. : 


Rule on the defendant, as Sheriff, to require him to make 
title to the plaintiff, forgagptain land purchased at execution sale, 
heard before Cloud, J¥#PSpring Term, 1872, of the Superior 
Court of Rowan, upon a case agreed. 

The case states, that A. H. Miller and others obtained judg- 
ment against one Aaron Miller at Spring Term, 1872, ot said 
Court ; that execution issued thereon and was levied upon the 
land in controversy, with other lands of said Aaron Miller ; that 
the Sheriff after due advertisement, and notice in writing to the 
defendant in the execution, sold the land, without objection by 
said defendant. The land in controversy did not adjoin the 
tract on which said Aaron Miller lived, but was several miles 
distant theretrom. Some time after the sale and payment ot 
the purchase money by Scott, said Aaron Miller, for the first 
time, notified the Sheriff that he claimed a homestead in the 
land, and forbid his executing conveyance. 

His Honor, being of opinion that the land was not subject to 
sale, adjudged that the rule be discharged, and the plaintiff ap- 


pealed. 


Fowle and Bailey, for the plaintiff. 
Dupre and Jones & Jones, for the defendant. 







Ropman, J. In this case the Sheriff sold the land, and received 
the plaintiff's money, but retuses to make a deed. He probably 
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means to put his refusal on the ground that the land is the 
homestead of the defendant in the execution. But he says 
only that the defendant claims it as such, and does not set forth 
facts upon which it may be judged whether the claim is a 
legitimate one or not. Besides this, the Court would not pass 
on the right ot the defendant in execution, in an action to which 
he is no party. It may be that the Sheriff has incurred penal- . 
ties, under the Act of Assembly, by sellinga homestead, and 
it that appeared, probably, the Court would not compel him to 
perfect the sale by a deed. But in this case, it is expressly said that 
the land had not been laid off and was not occupied or claimed 
as a homestead at the time of ‘the If a proper ground 
were laid the Sheriff might perhaps ‘the defendant in ex- 
ecution to intervene, so that his claim to the homestead might 
be passed on so as to bind him. But that question does not 
arise here, and we express no opinion. We think, in the present 
case, the Sheriff has assigned no sufficient reason for his refusal 
to make the deed. Its effect when made isa different question, 
which cannot be passed on here. 

Judgment reversed, and rule on Sheriff to execute a proper 
conveyance made absolute, 


Psr Curiam, Judgment reversed. 
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T. B. JUSTICE to the use of BRONSON, HOYT & McENTIRE va. 
J. M. HAMILTON, 


Payment, in 1868, to a Confederate Receiver, of a note for money belonging 
to citizens of New York, given before the late war to a citizen of this 
State who acted as their agent, and surrendered by him as their prop- 
erty to the Receiver, Held, to be no defence in a suit against the maker, 
brought by the payee, to the use of the beneficial owners. 


[ Ward v. Branch, Phil. Eq.$71, and Blackwell y. Willard, 65, N.C. R. 555, 
cited and approved. } 


Dest, brought in 1866,to Ruruzrrorp Superior Court, and 
subsequently removed@#to Hxnpzrson Superior Court, and 
tried at Spring Term, 1872, betore Henry, -J/. 

The suit was brought for the recovery of $414.91 and in- 
terest, the amount of three notes executed in 1860 and 1861 
by the defendant to the plaintiff, Justice, a citizen of Ruther- 
ford County, for moneys which he had in hand as agent of 
Bronson, Hoyt & McEntire, a mercantile firm ot New York. 
After the commencement of the late war, Justice, under a de- 
cree of a Confederate District Court, surrendered the notes to 
the Confederate Receiver for the 8th Congressional District. 

The defendant relied upon the plea of payment, and it was 
proved on the trial that some time in the year 1863 he paid 
the amount of the notes to the Receiver, in the presence of 
Justive, and took them in possession and cancelled them. Upon 
finding of the tacts by the jury, his Honor gave judgment for 
the plaintiff and defendant appealed. 


No counsel for plaintiff, 
Folk and Dupre, for defendant, 


Reavg} J: The only question necessary to be considered is, 
whether voluntary payment of the amount of the notes sued 
on to the Confederate Receiver, was a satisfaction of the notes 
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as against the beneficial plaintiffs who were not citizens of the 
Confederate Government? His Honor was ot opinion with 
the plaintiffs ; and we are of the same opinion, for the reason 
that the payment was neither to the plaintiff nor any agent of 
his. See Ward v. Branch, Phil. Eq. 71. Blackwell v. Wil. 
lard, 65 N.C. R. 555. 


There is no error. 


Per CurraM. Judgment affirmed. 








JOHN P. POINDEXTER ts. WILLIAM DAVIS and others, 


Where a county contracted a debt during the late war, tor the purpose ot 
equipping soldiers for the Confederate service, and afterwards borrowed 
money to pay that debt; Held, that a recovery can be had on a borid 
given for such money, on the ground that the illegality is too remote. 


| Kingsbury v. Suit, 66 N. C. R. 601, cited and approved.] 


Civil action tried before Cloud, J., at Spring Term, 1872, ot 
Davinson Superior Court, having been removed from the Su- 
perior Court of Sroxss, in which the action was commenced, 
upon the affidavit of the defendants. , 

The bond sued on was executed to the plaintiff by one J. J. 
Martin, as Chairman of the County Court of Stoxzs, as prin- 
cipal, and the defendants as sureties, June 10th 1862, for the 
payment ot $3,050.00, one day after date. 

* The evidence showed that in June and July, 1871, the 
county of Stokes, through its County Court, subscribed $10,000 
for the purpose of equipping its first four companies raised for 
the Confederate service, and borrowed the amount from the 
Branch Bank of Cape Fear, at Salem. The bond in controversy 
was given for money borrowed of the plaintiff, under an order 
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of the County Court, at its June Term, 1862. to pay off one of 
the notes given to the bank. There was evidence that the 
plaintiff had knowledge of the object for which the money was 
borrowed of him, and that the bank debt was contracted fur the 
‘purpose above stated. The plaintiff offered evidence that he 
had no such knowledge, but that he loaned the money merely 
as an investment. 

Issues were submitted to the jury, as to the consideration of 
the bond, &c. His Honor charged, that the plaintiff was enti- 
tled to recover, whether he had knowledge of the purpose for 
which the money was borrowed, and the consideration of the 
notes to the bank, or not. Defendants excepted. 

’ Verdict and judgment for plaintiff, and appeal by the de- 
fendants. 


J. M. Clement, for the plaintiff. 
Scales & Scales, and Blacker & McCorkle, for the detendants. 


1. This case comes within the doctrine laid down in Leak v. 
Commissioners of Richmond, 64 N. C. 136 ahd is distinguish- 
able from Powell v. Smith, 66 N. C. 401, and Kingsbury v. 
Suit, Ibid. 601, in which the contracts were between private 
individuals after the war. Here the contract was with a county, 
an integral part of the State, and engaged in rebellion. 

-2.. Counties were never anthorized to borrow money except 
by express legislation. During the war such authority was 
given only with the view of “resisting the invasion,” to use 
the language ot the times. 

8. The enforcement of this claim would be indirectly a viola- 
tion of Art. 7, Sec. 13, of the State Constitution and the Re- 
construction Acts ot Congress. 

4. “Tf it be unlawful for one man to pay, how can it be law- 
tul for another to furnish him with the means of payment?” 
Language of the Court in Cannon v. Bryce, 3 B. & Ald., 179. 
See also Benj. on Sales, 382. 

5. It does not appear affirmatively that a majority of the 
8 
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Justices were present. This is fatal. See Leak v. Commis 
sioners <bc., supra. 


Reapr, J. In the frequent decisions which we have made, 
to the effeet that we will not enforce contracts which were in 
aid of the rebellion, we are not to be understood as approving 
of, or aiding the party who attempts to evade his undertaking 
with his particeps criminia. Nor would we be understood as 
being favorably impressed by the complaeeney with which their 
defences are frequently made, as if they swpposed that, what- 
ever crime there might bein a breach of public faith, itis 
abundantly atoned tor by a breach of private faith! But, look- 
ing beyond these questions of casnist#, our position is, that, 
sitting as a Court, we cannot enforce compliance with a trans 
action, which had for its end and aim the destructivn of the ° 
Government, whose Constitution and laws we have to admin- 
ister. 

The facts in this case are, that the county had contracted a 
debt to equip soldiers in the Confederate service, and then con- 
tracted this debt to pay that off. The first transaction was 
clearly in aid of the rebellion, and, for that reason, illegal. 
But how did it aid the rebellion to pay that debt off? The 
mischief had been done, and the money borrowed of the plain- 
tiff put not a soldier in the field. It was argned that it kept 
up the credit of the country and, in that way, aided the rebel- 
lion. How did it keep up the credit of the county to make 
one debt pay another? The argument is a refinement, and , 
the illegality is too remote. - , 

The same question was before usat last term. Aingsbury v. 
Suit, 66 N. C. R. 601. 

There is no error. 





Per Curtam. Judgment affirmed. j 
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MERRIMON 0. Norton, ADM’R. 





EMORY H. MERRIMON, to the use of SARAH PAXTON os. WM, 
NORTON, Adm’r. of W. C. KILGORE, W. P. POORE and B. C, 
LANKFORD. 


The issues submitted to a jury in an action upon a note given in May, 
1864, being as to the execution of the note and the currency in which 
it was solvable; Held, that a verdict, finding “all issues in favor of the 
plaintiff for the value of Confederate money,” is sufficient to support a 
judgment for the amount due according to the legislative scale. 


Crvit action, commenced in Buncomex Superior Court, after- 
wards removed to Ilenderson and tried at Spring Term, 1872, 
of the Superior Court, before Z/enry, -/. 


The opinion contains a sufficient statement of the case, 


Phillips & Merrimon, tor the plaintiff. 
No counsel for the defendant. 


Boypen, J. This was a civil action, brought upon a note tor 
two thousand dollars, dated the 10th of May, 1864, and this 
note had been properly assigned to the plaintiff. 

The execution of the note was admitted by the defendants 
Poore and Lanford, but denied ou the part ot Norton for his 
intestate, Kilgore. 

The following issues are submitted to the jury: 1st. “ Did 
W. C. Kilgore execute the note sued on, as alleged in the 
complaint?” 2nd. ‘“ Was the note sued on to be paid in good 
money or par money ¢” 

His Honor states that the whole contest in the evidence, was 
as to how the note was to be payable—whether in Contederate 
money, or money of the value of legal currency. None of the 
evidence given on the trial is stated. The Court charged the 
jury that, if they found that the agreement was to pay in good 
money, they should find a verdict for the whole amount of the 
note, and interest, in present currency, 
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The jury returned the following verdict: “ We find all the 
issues in favor ot the plaintiff for the value of Contederate 
money.” 

The plaintiff moved for a new trial, for what reason does not 
appear. The plaintiff then moved for judgment for the amount 
of the note, with interest from its date, in the present currency. 

This motion was refused, and judgment was rendered for 
— dollars, the amount due according to the scale, at the 
date of the note. It is truethe verdict of the jury is somewhat 
irregular, but it does not appear that there was any motion made 
to correct the verdict. 

It does appear, that both parties offered evidence before the 
jury as to funds in which the payment was to be made. There 
was no objection to the evidence offered, and the question 
seems to have been fairly submitted to the jury, as to what 
funds the note was to be paid in; and although the jury sey 
“they tind the issues in favor of the plaintiff,’ they further 
say tor the value of Confederate money, and the Court rendered 
judgment for the value ot the note in Confederate money, ac- 





cording to the scale as ot the daté of the note. 


There is no error. Judgment affirmed. This will be cer- 
tified. 


Perr Curiam. Judgment affirmed. 
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GREEN ev. THe ComMMIssiOonNERS OF CHEROKEE COUNTY. 





8. M. GREEN to the use of H. ANDERSON es. THE COMMIS- 
SIONERS OF CHEROKEE COUNTY. 


Upon a note given before the adoption of the present Constitution, by the 
Chairman of a County Court, expressed to be for the Couaty, partial 
payments were made by the Board of Commissioners before suit 
brought; Held, that it was not necessary forthe plaintiff to show, that 
the said Chairman had authority to give the note, or demand and no- 
tice before suit. 


Civit action, tried before Cannon, J, at Spring Term, 1871, 
of the Superior Court of Curroxer. It was commenced be- 
tore a Justice of the Peace, for a balance due on a note, in the 
tollowing words : 

“On or before the 1st Monday in September, 1858, I, for 
the County of Cherokee, promise to pay 8. M. Green one 
linndred dollars, fur value received gf him. * This 6th day of 
January, 1854. 

(Signed.) N.S. HOWELL, Chairman. 

Attest: Drury Werexs.” 

The alleged consideration was land bonght for county pur- 
poses. 

The Justice gave judgment against the plaintiff, and he ap. 
pealed to the Superior Court. 

The Court-house having been destroyed by fire in 1865, the 
plaintiff offered to show by the subscribing witness to the note, 
who was Clerk ot the County Court when the note was given, 
that Howell was Chairman, and duly authorized to execute the 
note. 

The defendants objected to the testimony ; but it was admit- 
ted. The plaintiff then proved that payments were made on 
the note by a former Board of Commissioners, in October, 
1868, and May, 1870. 

Detendants moved to dismiss the action, because the com- 
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plaint did not aver notice and demand before suit. Motion 
overruled. 
Judgment for plaintifl. Appeal by defendants. 


Gudger, tor the plaintiff. 
No counsel for the detendants. 


Rravg, J. The complaint is, that the County of Cherokee 
owes the plaintiff a balance for a tract of land bought for county 
purposes, and that the defendants are the Commissioners of the 
county. 

1. It is objected, that the debt was not contracted by the 
present Board of Commissioners, the defendants; but, if at all, 
by the County Court, under the old system. There is no force 
in that objection, because it is the same county, and the present 
Board is the successor of the County Court. 

2. The fact that the Board of Commissioners, under the new 
system, has recognized’ the validity of the claim and made 
several part payments, fully answers the objections as to the 
competency of the evidence to prove the authority of the 
Chairman of the old County Court to contract the debt, and 
the alleged want_ot notice. 

There is no error. 


Per Curiam. Judgment affirmed. 
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\ 
STATE os. ANN ELIZA DAVIDSON. 


To disparage a witness, on cross examination, he may be asked and re- 
quired to answer almost any question, unless the answer may subject him 
to indictment, or to a penalty under a statute: * 

Therefore, on a trial of A for murder, after severance in an indictment 
against A, B, and C.; Held, that B, who having previously been convicted 
was examined as a witness for the State, might be asked by the de- 
fendant’s counsel, for the purpose of contradicting him, whether he did 
not say to the counsel of C, while conversing with him, in jail, “ that 
he was sorry A and C were put in jail for his devilment, &c.” 


Morpar, tried before Logan, J., at Spring Term, 1872, of 
the Superior Court of MeckiEensure. 

The prisoner was indicted jointly with one Nat. Caldwell 
and her mother, Minerva Davidson, for the murder of the 
infant child ot the prisener, Caldwell being charged as princi- 
pal, and the prisoner and Minerva as accessories. There was 
a severance, and the defendant was tried alone, upon a count 
charging her with aiding and abetting the said Caldwell in 
killing the child. 

Nat. Caldwell, who had previously been tried and convicted, 
and was then under sentence of death, was examined as a wit- 
ness by the State. He stated, in substance, that the prisoner, 
who was about seventeen years old, and lived in Charlotte, 
came to his house, some fourteen miles trom Charlotte, when 
about four months gone in pregnancy, and remained there 
some time; that she left his house before the birth of the child, 
on account of the jealousy of witness’ wife, and went to the 
house of gne Dovie Turner, a neighbor; and that he and the 
prisoner formed a plot to murder the child, and he told Minerva 
Davidson ot the plot, and she approved of it; that about two 
weeks after the birth of the child, Minerva gave him money to 
_ hire a horse and buggy to bring the prisoner home, and told 

him te tell her that, it she carried the child with her, she {Mi- 
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nerva) would kill her; that he went to the house of Doyvie 
Turner in a buggy, and started with the .prisoner and the 
child, about an hour by sun, on the road to Charlotte; that 
several times, on the way, he pérsuaded the prisoner to give him 
the child, that he might take it aside and destroy it, but she 
seemed reluctant to give it up; that when they got near Char. 
lotte, in a thick piéce ot woods, he told her that was their last 
chance, and if she carried the child home her mother said she 
would kil? her; that he stopped the buggy, gave the prisoner 
the reins to hold, went out and dug a hole in the ground with 
2 fence-rail, returned and took the child, put it in the hole, and 
covered it up with leaves and dirt; that the child cried, and 
the prisoner begansto weep #% he threatened to give her the 
child to take home if she did not hush. She promised to try, 
and he returned to the buggy, and he and the prisoner re- 
mained until the child ceased crying, when they went on to 
Charlotte. On the way, the prisoner exclaimed, “ Oh, my poor 
baby; how can 1 face my mother, knowing that she is the 
cause of all this!” He told her to say that she had sent the 
child to a lady in Salisbury. 

On cross-examivation, the witness, with a view of contra 
dicting him, was asked hy the prisoner’s connsel, whether he 
had not said to Gol. H. C. Jones, (who was the counsel of Mi- 
nerva Davidson,) while conversing with him in jail, that he 
was sorry that Eliza and her mother were. put in jail for his 
devilment; that it Eliza would tell the truth upon her mother 
she would come clear. The State objected, and the Court 
refused to permit the question to be answered, on the ground 
that the representations to Mr. tones were confidential commu- 
nications. The prisoner excepted. 

Other points were raised, but the opinion of the Court ren- 
ders it unnecessary that they should be stated. 

Verdict ot guilty. Motion in arrest of judgment overruled. 
Judgment at death, and appeal by the prisoner. 
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Attorney General, Battle & Son, and Dupre, for the State. 
Dowd, tor the prisoner. 


Boypsn, J. On the trial of this case the following question 
was proposed to be put to the witness, Nat. Caldwell: “Did 
he not say to Col. H. C. Jones, while conversing with him in 
jail, that he was very sorry that Eliza and her mother were pat 
in jail for his devilinent, and that it Eliza would tell the trath 
upon her mother she would come clear.” This testimony was 
objected to by the State, and the Court refused to permit the 
question to be answered, on the ground that the representations 
made by the witness to Col. Jones were confidential eommu- 
nications. It is admitted in this Court, en the part of the 
State, that if this evidence was otherwise admissible, it could 
not be rejected for reason given by the Judge. Sw, the ques- 
tion is, was the testimony competent for any purpose? It so, 
then it was error to reject it. State v. Patterson, 2 Ire., 346. 
The question in that case was in relation to the transaction then 
under investigation, and about which the witness hud deposed ;_ 
and Judge Gaston, in delivering the opinion of the Court, in 
the case of the State v. Patterson, says: “It is well settled 
that the credit ot a witness may be impeached by proof that 
he has made representations inconsistent with bis present testi- 
mony, and whenever these representations respect the snbject 
matter, in regard to which he.is examined, it never has been 
usual to enquire ot the witness, beture offering the disparsging 
testimony, whether he has, or has not made such representa- 
tions.” These remarks ot the Judge were made, not to show 
that the witness might not himseif be asked the question, but 
that in such a case the witness might be contradicted, without 
first asking him if he had not made such representations. In 
such a case, it has never been held that such a question might 
not be prupounded to the witness. Indeed, the usual course is 
to put the question to the witness, but it is not necessary to do 
80, as in such a case he may be contradicted without first en- 
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quiring of the witness whether or not he has made suth repre- 
sentations. No reason can be given, why such representatiotis 
may not be as well proved by the witness who made them, as 
by any other witness, save that they have a tendency to dis- 
parage him. But this doctrine, in regard to asking questions 
of witnesses, tending to disparage them, has been greatly modi- 
fied in modern times, and itis now held that you miay’put 
almost any question to the witness, and that the witness is 
bound to answer it, unless the answer might subject him to an 
indictment, or to a penalty under a statute. Tlie question, we 
think; should have been permitted, and he. was bound’ to have 
answered it. 

As this disposes of the case in this Court, it is unnecessary 
to decide the other questions made in the case, some of which 
are not free from difficulty. 

There is error. This will be certified. 


Per Curiam. Ventre de nove. 





EDMUND JONES es. THE N. C, RAILROAD COMPANY, 


In actions for damages, a party alleging negligence cannot shift the burden 
of proof to the other side, until he has proved facts, at least, more con- 
sistent with negligence than with care; 

Therefore, where a Railroad Company is sued for damages by its train to 
stock, after six months from the time of the injury, not only is the bur- 
den of proving negligence on the plaintiff, but he must show facts in- 
consistent with the probability of care; e. g., that the whistle was not 
blown, 

[Herring v. W. & W. R. R. Company, 10 Ire. 402 cited and approved.) 


Civil action, tried before Henry, J., at January Special Term, 
1872, of the Superior Court «f Meck_ensure. 
! 
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. There was.a verdict and judgment for the plaintiff, and the 


defendant appealed. 
The facts are stated in the opinion of the Court. 


Vance and Dowd, tor the plaintiff. 

J. H. Wilson and P. Barringer, for the detendant, 

Cited, Scott v. Wil.’& W.R. BR. Co., 4 Jones, 482, LZerring 
vy. Same, 10 Ire. 402, Avevy v. Saxton, 13 Ire. 247, and Acts 
of 1856-57, chap. 7. 


Ropman, J. The prayer ot the defendant was, in substance, 
tor the Judge to decide that, assuming all the evidence to be 
true, the facts proved did not amount to negligence. It was 
in effect, though intormal, a demurrer to the evidence. The 
Judge refused the instruction asked for, but told the jury that 
the burden of proot was on the plaintiff, and lett it to them to 
decide whether there was negligence or not. This was, in 
effect, to decide that the facts which the evidence tended to 
prove, if believed to exist, did in law amount to negligence. 
For when the facts are found, negligence is a question of Jaw. 

Thus the question is necessarily presented, Did the tacts 
proved constitute negligence? \The material facts are very 
few. The train of the defendant was proceeding on a down 
grade, on atrack straight for about a mile, in the day time; 
the plaintiff's horse, being or getting upon the track, ran about 
two hundred yards in front of the engine, when it was over- 
taken and killed. It does not appear whether or not. the 
whistle was blown, or any effort made to check the speed of 
the train, or whether trom the deelivity of the grade it could 
have been stopped before reaching the horse, atter it was seen 
that he persisted in remaining on the track; or whether the 
horse could have got off the track, or was unable to do so by 
reason of its being in a deep cut, or on a high embankment. 
It is admitted, the action not having been brought within six 
months utter the injury, that the burden of proving negligence 
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was on the plaintiff. . But it is contended for the plaintiff, that 
the tacts proved shifted the burden to the detendant;and te- 
quired him to prove care. The truth of that proposition 
depends entirely upon whether the facts proved constituted 
negligence ; not whether they raised a suspicion, and were ‘con- 
sistent with negligence, but whether, from them, the jury 
could reasonably infer the absence of that ordinary care’ whieh 
the law requires. This is the question accurately stated. ~ For 
it-is familiar law, that it is not sufficient for the party upon 
whom the burden ot proot is, merely to prove facts which are 
equally consistent with the guilt or innocence of the other 
party, but he must prove facts which, it not absolutely incon- 
sistent with innocence, (as would be required in a crimmal 
action), are, at least, more consistent with, and the usual ae- 
companiments ot guilt. 

And a party alleging negligence can never shift upon his 
adversary the burden of disproving it, until he has given in 
evidence some fact which, tested by the above :ule, is proof of 
negligence 

Now to apply the rule to the present case. Every tact 
proved may be true, and yet the defendant may bave used or- 
dinary care; may have blown the whistle; may have made 


efforts to slacken the speed or stop the train, which were un- ° 


successful by reason of the steepness ot the declivity or other 
cause. Notwithstanding all his efforts ta the contrary, the 
damage may have happened. To hold that in such a case the 
burden is on the defendant to prove care, is to change the rule 
with which we started, viz, that the plaintiff must prove negli- 
gence, to the contrary one, that the detendant must prove care, 
and tur no sufficient reason. 

Let us take up each fact proved and see, whether separately 
or combined they are inconsistent with the probability of ordi- 
nary care. Whatare the facts? 1. The killing of the animal. 
It is conceded that by implication from the statute, if not by 
the prior law, that furnishes no presumption of negligence, un- 
less the action be brought within six months. 


















JUNE TERM, 1872. 195 





Jones ov. Toe N. C. RamRroap Company. 





2. That the horse ran ahead of the train for two hundred yards 


before being overtaken. On this the following observations 


may be made: In Herring v. W. & W. 2. R. Co., 10 Ire. 
402, it was held, that it was not the duty of the engineer to 
stop or slacken his train, when he saw a human being on the 
track ahead of him, unless he knew that the man was drunk or 
asleep, or otherwise put ‘out of the general rule. As men in” 
general have the instinct of self-preservation and the power of 
locomotion, the engineer might reasonably suppose that he 
would take notice of the danger and get off the track. Under 
a contrary doctrine, individuals might so embarrass railroads as 
to make the running of trains practically impossible. The 
same reasoning will apply, thongh with somewhat less force, 
to horses and other animals ; they also have the instinct of self- 
preservation, though combined with less intelligence, and the 
power of locomotion. It would seem not to be a duty of the 
engineer to stop or slacken his train, whenever he sees an 
animal on the track. To do so would greatly impair the use- 
fulness of the road, without a corresponding advantage to any 
one. But is is admitted to be clearly his duty to blow the 
whistle, for the purpose of frightening the animal. This pre- 
caution is usual, requires no sacrifice, and is generally suecess- 
ful. It it appeared that it was omitted on this occasion, it 
would clearly be evidence of negligence. But it does not so 
appear. That the whistle may have been blown is entirely 
consistent with all the facts proved. So that the question at 
last resolves itself into this: Was the burden on the plaintiff 
tu prove that the wlistle was not blown, or on the defendant 
to: prove that it was? But is conceded that the burden of 
proving negligence is on the plaintiff, and this answers the 
question. Until he proves, that the whistle was omitted to be 
blown (or some similar act) he has not given in evidence any 
act of negligence. 
‘Judgment reversed. 


Per Ccrtam. Venire de novo. 











IN THE SUPREME COURT. 





PowELL v0. JONES AND OTHERS. 





ELIZA O. POWELL os. W. C. JONES, JOHN BOWLES, SMITH 8. 
POWELL and NICHOLAS JENKINS. 


Where a feme covert filed a complaint against the purchasers of certain 
land, sold under execution as the property of her husband, and their 
bargainee, alleging that the land was bought with money arising from 
her separate property, and the deed was by inadvertence taken in the 
name of her husband; and the said purchasers and their bargainee 
averred in their answers that they purchased for value, and without 
notice of her equity, and such averments were not controverted ; Held 
that she was not entitled to relief. 


Crvit action, tried before M/itchell, J., at Fall Term, 1871, 
of the Superior Court of CaLtpwELt. 

The complaint alleged, that the plaintiff and the defendant, 
Powell, were married in 1888, and, ‘betore marriage, executed 
a contract, whereby such property as she then had, or might 
thereafter acquire, was secured to her separate use; thata few 
years after the marriage, her husband, as her agent, sold certain 
slaves that belonged to her, and with the money purchased a 
traet of land un which they made their home for eighteen years; . 
that it was understood the deed was to be made to her, but by 
inadvertence it was made to him; that some time in ‘the year 
1869 the Sheriff sold the land, under exeentions against her 
husband, and they were dispossessed —the. defendants, Jones 
and Bowles, being the purchasers, and,having afterwards con- 
tracted to sell to the defendant, Jenkins; and that the defend- 
ants purchased with notice ot herequity. Sheasked judgment, 
that the defendant Powell be declared trustee for her, and be 
required to convey to her, that the Sheriff’s deed to Jones and 
Bowles be cancelled, and they adjudged to be trustees for a 
and for damages for the detention ot the land. 

The answers of the defendants Jones, Bowles and Jenkins, 
denied most of the material allegations of the complaint, and 
stated that Jones and Bowles bought for value wnder execnu- 
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tions issuing on judgments rendered in 1867 and 1869, with- 
out notice of any claims by the plaintiff, and that Jenkins had 
bought from them, paying value, aud without notice of any 
equitable interest in the plaintiff. 

Issues were formed upon the pvints raised in the pleadings, 
and the plaintiff and the defendant Powell were examined as 
witnesses. No evidenc@#was offered tending to show that the 
other defendants had notice of the plaintiff's claim.ot an interest. 

Under his Honor’s directions, the jury returned a verdict 
against the plaintiff, and she appealed. 


Armfield, W. P. Caldwell and Dupre, tor the plaintiff. 
Folk, tor the defendants. 


Pzarson, OU. J. The equity set up by the plaintiff is met by 
the averment on the parft of the defendant, Jenkins, “that he 
isa bona fede purchaser of the land for full value and without 
_ notice.” This averment, not being “controverted,” must be 

taken as true, and is a full: defense to the action, upon the ad- 
mitted doctrine, “ where the equities are equal, the law pre- 
vails.”’ 

In,our case the equity of the plaintiff is not equal to that of 
the defendant Jenkins; for her equity is supported only by 
parol proof, tending to show that the defendant Powell, her 
husband, instead of taking a deed of trust for her separate use, 
by, “inadvertence ” (as he says) took a deed to himself absolute 
on its face, which enabled him to have eredit as the ower of the 
land. This state of things continued for eighteen ycars, during 
allof which time her husband was recognized as the owner of the 
land, ‘These tacts made her equity. Supposing her to have 
had, one: secondary to the equity of the defendant Jenkins, 
who is a bona fide purchaser for full value without notice, (even 
if the equity of the plaintiff was equal to his, and was not sub- 
ject to,the drawback of fraud by allowing her husband to “ sail 
under false colors,” and incur debts upon the credit of his hav- 
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ing a deed for this land), her case fails. For the rule is, “ when 
the equities are equal, the law prevails.” Here the defendant 
Jenkins has the legal title, and having equal equity, the Court * 
will not interfere. 

As to the other defendants, the plaintiff has no cause of com- 
plaint, except against her husband, Smith H. Powell, for hay 
ing, by “inadvertence, aud contrary tHhig intention,” procured 
a deed to be made to him, without a declaration of trust in her 
favor; but the complaint is not framed with reference to any 
relief against the husband of the plaintiff. 
There is no error. 





Pre Curr Judgment aftirmed, 





A. ©. COWLES, Adm’r., &., cs, P. HAYES and T. N. COOPER. 


A plaintiff who appealed from the judgment of a Justice for less than 
$25, in his favor, he claiming more, and the Judge having affirmed the 
judgment on the papers sent up to him, under sec. 539, C. C. P., is not 
entitled to a'reeorduri to the Justice, as the case has already been re- 

*, moved from his Court. 

Sec. 589, C. C. P., applies to appeals by defendants against whom judg: 
ment is rendered by a Justice for $25 or less, and not to appeals by 
plaintiffs, in whose favor judgment is given for $25 or less, and who 
fairly claimed more than $25 to be due. 


Revordari heard before Afitchell, J., at Spring Term, 1872, 

of the Superior Court of IrzpExu. 
The plaintiff brought an action as administrator of James 
Howard, against the defendants, before a Justice of the Peace, 
"to recover $156.65, alleged to be due by note given at the sale 
of the intestate’s property in the Spring of 1865, before the 
end of the war. The plaintiff contended that the note was not 
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liable to scale, but the magistrate gave judgment according to 
the scale, for $4.06 and costs. The plaintiff appealed, and the 
Justice sent up the papers to the Judge, under sec. 539 C. C. 
P., (without the evidence). The Judge affirmed the judg- 
ment. Thereupon the plaintiff filed a petition for a Recordari, 
alleging the foregoing facts, and stating that he arrived at the 
the place of trial before the Justice, on the day fixed, before 11 
o'clock, with his witnesses to prove the value of the property 
tor which the note was given, but found that the Justice had 
already given judgment according to the scale ; that the Justice 
retused to open the case or grant a new trial ; and that the case 
had never been heard on its merits. His Honor thereupon 
ordered a writ of recordari to issue, and upon its return, on 
motion, ordered the case to be put on the Civil Issue docket of 
the Superior Court. The defendant appealed, 


Armfield, for the plaintiff. 
Bailey, tor the detendant. 


Reavr, J. In cases like this a recordari is a substitute for an 
appeal, and is never allowed except where a party has been de- 
prived of the benefit of an appeal by accident. In this case 
the plaintiff was allowed an appeal from the judgment of a 
Justice of the l’eace, and the appeal went up; and the judg- 
ment of the Justice was aflirmed by the Judge of the Superior 
Court. It the plaintiff was disatisfied with that judgment, he 
had the right of appeal to the Supreme Court. But instead of 
appealing to the Supreme Court, he ‘applied for a recordari to 
bring up the’case from the Justice again. 

The reason given tor this unusual proceeding is, that under 
C. ©. P., 8. 539, in an appeal taken from a judgment of a Jus- 
tice of the Peace, if the judgment appealed from is $25, or less, 
the Clerk of the Superior Court shall serd the papers to the 
Judge, who shall determine only the matters of law therein. 
And that in this case the judgment appealed from was under 
9 
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$25, and was, therefore, sent by the Clerk to the Judge, who, 
under the Code, could not enter into the facts and try the ease 
upon ite merits. And so, the plaintiff alleges, that, although 
he is entitled to a judgment for more than $25, yet, because 
the magistrate gave him judgment for jess than $25, he was 
altogether cut off from a triai of the facts and upon the merits, 
This would seem to be so, and would evidently be a denial ot 
justice, if that seetion of the Code is construed to apply to | 
judgments in favor of plaintiff’, where more than $25 is fairly 
claimed and apparently due. As, if the plaintiff sue on a note a 
or an account for $100, the magistrate could deprive him of 
the benefits of an appeal and a trial- upon the merits in the 
Superior Court, by giving him a judgment for $25 or less. 
This could not have been the intention of the law ;-and, there- 
fore, we must construe that provision to relate to appeals by 
defendants, against whom jndgment is rendered for $25, or less, 
and whe claim that it ought to be still less. And it does not 
apply to judgments in favor ot plaintiffs for $25 or less, and 
who claim that it onght to be for more, and who have an appa- 
rent, and nota sham claim for more. The idea is that a trial 
in the Superior Court before a jury, of facts and law, ought 
not to be entertained when the amount in controversy is $25 

- or less; and that a trial onght to be allowed when the amount 
isfor more. The plaintiff, in this case, took his case trom betore 
the magistrate by an appeal, and that is an end of it, so far as 
the magistrate is concerned. Whether the plaintiff subse- 
quently lost his rights by improvidence ; and if he did, whether 
he has any other remedy under section 133 of the Code, is not 
fur our consideration. It is very clear that he has-‘no remedy 
by recordari to the magistrate. 

There is error. This will be certified to the end that the 

recordart may be dismissed. 

















Per Ovriam. Judgment reversed. 
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GEO. W. McMINN et al. vs. J. H. ALLEN, THOMAS A. ALLEN and 
others, 


A surety, on the official bond of a defaulting Constable, is entitled to the 
benefits of a discharge under the Bankrupt law, from the liabilities of 
the bond consequent upon the Constable's default. 


Dest, begun in Henprerson Superior Court in 1867, and © 
tried at Spring Term, 1872, before Henry, -/. 

The case is sufficiently stated ia the opinion of the Conrt. 
His Honor having ruled that the discharge in Bankruptcy of 
the defendant, Thomas A. Allen, would not avail, and retused 
to allow it to be set up, said detendant appealed. 


Battle & Son, for the plaintiff. 
Folk, tor the defendants. 


Boypen, J. This was an action of debt, commenced under 
our former system, upon a constables bond, the defendant, 
Thomas A. Alleu being one of the sureties of the constable. 
The detendant, after the suit had pended several years, was 
adjudicated a bankrupt, upon his own petition, obtained 
his certificate of discharge, afd pleaded the samein bar of the 
recovery. The only question in the cause is, whether, under 
the bankrupt law, a surety on the official bond of a constable, 
having complied with all the requirements of the law, and 
obtained his discharge, this discharge can avail in relieving him 
from his liability as surety upon the official bond of the con- 
stable. 

The 33d section of the Bankrupt law provides “that no débt 
created by traud or embezzlement of the bankrupt, or by his 
defalcation as a public officer, or while acting in a fiduciary 
character, shall be discharged under this act ;” and it is here 
gravely urged on the part of the plaintiff, that a surety on the 
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official bond of a constable comes within one ot the exceptions 
of the above recited clause. 

Has the defendant been guilty of any detalcation, as a public 
Officer? This is not pretended. Has he been acting ina 
fiduciary character? Not at all. But it is urged that his prin- 
cipal has been guilty ot a detalcatiun as a public officer. Ad- 
mitted! But why should that prevent an innocent surety from 
obtaining his discharge as a bankrupt? Can any reason be 
given tor his exclusion from the benefit of this wise law? Are 
not the exemptions from its benefit, on account of the real or 
supposed moral delinquency of the party himself, who applies 
for his discharge? It would seem that mere sureties, guilty of | 
no default, the very head and front of whose offending was too 
much confidence in a triend or neighbor, should, in preterence 
to all others, be entitled to the benefit of the bankrupt law. 

And the amendatory act ot 1868 plainly shows that mere 
surety liabilities are regarded by the act with more favor than 
the liabilities as principal debtors, as it provides that to obtain 
a discharge under this amendment, a debtor whose assets shall 
be equal to fifty per centum of the claims proved against his 
estate, upon which he shall be liable as principal debtor, shall 
be entitled to his discharge, without regard to his liabilities as 
surety. And it further provides, that by the written assent ot 
a majority in number and value of his creditors to whom he 
shall. have become liable as principal debtor, and who shall 
have proved their claims, he shall still be entitled to his dis- 
charge, without regard to the amount of his liabilities as surety, 
and without regard to the wishes of such creditors. _ 

There is error. This will be certified. 


Ventre de novo. 





Ber Curtam 
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JOHN D. WILLIAMS and others, Ex’rs. of DUNCAN MURCHISON 
os. HUGH A. MONROE, Adm’r., &c., of ISAAC WRIGHT. 


Where a note was given in 1864 for money borrowed, one-halt of which 
was to be paid “two years after the termination of this war, without 
interest, in the then currency,” it was held, that the legislative scale did 
not apply, and that half the sum borrowed was payable in United 
States currency at the time stipulated, 


A note given during the late war, for money borrowed expressly for the 
purpose of paying taxes to a County in one of the rebellious States, 
was not founded upon an illegal consideration, and the leader was held 
to be entitled to recover upon it after the cloke of the war, 


[Chapman v. Wacasser, 64 N. C. Rep. 532, and McKesson v. Jones, 66 N. 
C. Rep. 258, cited and approved. } 


Crvix AcTION upon a promissory note, given by the defend- 
ant’s testator to the plaintiffs testator, and tried at the last term 
ot Cumsertanp Superior Court, before Buxton, J. 

The note sued on was in the following words: 

Decemper 12th, 1864. 

Borrowed of Duncan Murchison, Esq., President Little 
River Manufacturing Company, twelve thousand dollars, one- 
half of which I promise to pay two years after the termina- 
tion of this war, without interest, in the then currency. In 
this sum is included sixteen hundred dollars, whieh I wish 
handed to Adolphus to pay my county dues, and if all is not 
required to pay, as heretofore directed, the balance is to be 
credited on this note, as was agreed on at the time the loan 
was offered and accepted. 

(Signed) J. WRIGHT. 

Witness: A. E. MoD1armip. 

Upon the trial the execution of the paper writing was ad- 
mitted, and it was also admitted that, at the date of the note, 
the testator of the plaintiff lent to the defendant’s testator the 
sum of twelve thousand dollars in Confederate currency, upon 
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a contract evidenced by the note of which the above is a copy, 
It was also admitted that the note was the individual property 
of the plaintiffs testator. The questions in dispute were, 
whether anything could be recovered upon the note, and if 
anything, how much? The defendant insisted that nothing 
could be recovered, for the reason that it was apparent upon 
the tace of the instrument, and so was known to the lender, 
that a part of the sum borrowed, to wit, $16V0, was to be ap- 
plied to an illegal purpose, namely, to pay taxes to a county in 
rebellion against the United States, and that this circumstance 
vitiates the whole instrument, as it was impossible to designate 
which particular part.ot the sum borrowed and secured by the 
note was to be so improperly and unlawfully applied. 

2. That if the contract was not void fur the reason stated, 
then being a Confederate cantract for the loan of Confederate 
money, the legislative scale should be applied, and the plain- 
tiffs should recover only according to the scale. 

His Houor being against the defendant on both points, the 
plaintiffs had a verdict and judgment for $6,000, payable in 
national currency, with interest from the 20th day of August, 
1868, which was two years after the proclamation of peace by 
the President of the United States. From this judgnient the 
defendant appealed. 


B.& T. C. Fuller, tor the plaintiffs. « , 
W. McL. McKay, and McRae, for the detendants. 


Diox, J. The rules of law which govern this case are so well 
settled by recent decisions of this Court, that they need no 
farther disenssion ; J/cKesson v. Jones, 66 N. C. 258, Chap- 
man v. Wacasser, 64 N. C. 532, andother cases. The terms 
of the contract, upon which this action is founded, were made 
definite by the express agreement of the parties, and the legal 
presumptions created by statute, as to business transactions 
during the rebellion, do not arise. The money to be paid was 
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only half of the amount borrowed, and was not to bear interest 
until two years after the war, which was the time of payment. 
The objection made by the defendant, that part of the money 
loaned was for the express purpose of paying taxes to a county 
in a state ot rebellion, cannot be maintained. 
The ruling ot his Honor upon this point was correct and the 
judgment must be affirmed. 


Pre Curta. Judgment affirmed. 








MARY LITTLE, Executrix of JAMES LITTLE os. GREEN HAGER 
and wife and others. 


A testator, dying in 1862, bequeathed a pecaniary legacy to M L., his 
Executrix, and added a residuary clause, as follows: “I will end be- 
queath to E. L., to pay all my just debts, and to have all the balance 
of my estate and papers of every kind, after paying my just debts ;” 
the Executrix received assets more than sufficient to pay her legacy, but 
not sufficient to pay the debts of the estate, excepting what was dona 
Jide received in Confederate currency, or lost without any fault on her 
part; Held, 1, that her legacy was not ipso facto paid. 

2. That her said legacy was a charge on the real estate of the testator, 
devised in the residuary clause. 

{ Robinson v. McIver, 63 N. C. 645, and Johnson v. Farrell, 65 N. C. 267, 
cited and approved.] 


Special proceeding in Inepet1 Superior Coart, tor the sale 
of real estate to pay debts of a testator and a pecuniary legacy, 
brought before Mitchell, J., at Chambers, by apppeal, in Jan- 
uary 1872. 

The petition was filed in September, 1871, by Mary Little, as 
Executrix of James Little, who died in 1862, against the heirs 
and devisees ot said testator, and the heirs of a deceased infant 
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child of Elizabeth Little, bis residuary legatee, the said Eliza- 
beth and her child having suecessively died shortly atter the 
death of said testator. 

The material portions of the testator’s will are in these 
words ; 

1. I will and bequeath unto my mother, Mary Little, one 
negro boy, by name James, one by the name of Perry, also 
Jour hundred dollars. 

2. I will and bequeath to my sister, Elizabeth Little, to pay 
all my just debts, and to have all the balance of my estate and 
papers of every kind, after paying my just debts. 

The petition stated that the persona) property had been ex- 
hausted in the payment of debts, and that it was necessary to 
sell part of a tract of land belonging to the testator’s estate, 
and embraced in the devise to Elizabeth Little, to pay the un- 
paid debts, charges of administration, and the pecuniary legacy 
of $400 to the Executrix. 

The answer of some of the defendants made a question as 
to the administration of the assets by the Exeeutrix, and the 
amount of debts due, and denied that the said legacy of $400 
was a charge upon the real estate. It was referred to the 
Clerk to state an aecuunt of the administration, and he reported 
a balance of $298.38 as dne trom the estate on account of debts 
and charges of administration. He charged the plaintiff with 
a large amount of Confederate money, received mostly in 1863, 
and credited her with disbursements, and $400 funded in her 
name in 1864. 

The defendants contended, that upon the faets stated in the 
report, the legacy of $400 was, cn daw, satisfied, and was, in no 
event, a charye on the land. 

The Clerk adjudged otherwise, and ordered the sale of the 
land to pay the said balance due as debts and charges, and the 
legacy of $400. Upon appeal to the Judge from this decision 
he overruled so much of the judgment of the Clerk as ad- 
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judged the legacy of $400 tu be a charge on the land, and the 
plaintiff appealed to this Court. 


Blackmer & McCorkle, tor the plaintiff. 

W. P. Caldwell and Bailey, for the defendants. 

The residuary devise of real estate is not liable to pay the 
pecuniary legacy to the plaintiff. 

I. Not on the principle of abatement. (1.) Becanse a residu- 
ary clause, embracing both real and personal estate, guoad the 
real estate is specific; a residuary devise of realty is always 
specific. Roper on Legacies, vol. 1, p. 453. 

Nor is this principle affected by Rev. Code, chap. 119, see. 
6, which is a copy of the English statute known as the Wills 
act, as expressed by the Lord Chancellor in Hensman v. Fryer 
(Law Reports) 3 Ch. Appeals, 420. 

A specific legacy in general does not abate in favor of a 
general legacy. oper, vol. 1, 253-284, and a specific devise 
is never required to abate in favor ot a general legacy, unless 
the whole estate is given away. did. vol. 1, p. 254. Though 
it the real estate be charged with payment ot debts, the specific 
devisee of it will be required to contribute {in a deficiency of 
personal assets) with the specific Jegatee of a chattel. 8. P. 
Even as betwen general legacies, in a deficieney, they must 
abate proportionably tnter se. Jb. 284. Graham v.Graham, 
Busb. Eq. 291. 

(2.) Even if the legacy to plaintiff was speeific, as a horse, 
it would abate on a deficiency to pay debts, and must be applied 
to pay debts before the realty. Anight v. Knight, 6 Jon. Eq. 
134. Especially since Rev. Code, chap. 46, sec. 44. 

II. Nor can plaintiff recover on the principle of ascertain- 
ing the amcunt of the residue, as in J2obinson v. Mclver, 63 
N. C. 645; tor she alleges that there was personalty sufficient 
to pay her legacy, which has been lost by matter ex post facto, 
and, in that regard, ison “all fours” with Johnson v. Ferrell, 


i4 N.C. 266. 
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ILI. For the same reason, she cannot recover on the doctrine 
of marshalling, as the single fund was not exhausted to pay 
debts, z. e. there was $400 sud. 

1V. Nor on the ground of a charge. 1 Roper, 446 et seg,, 
454 et seg. Roper collates the cases, and furnishes a rule at p. 
454. In no case have legacies been construed a charge where 
there is only an express charge for debts. Hzxpressio unius ea- 
clustio alterius. 

A direction to pay “all my just debts,” &c., was held, by 
high authority as not sufficient to constitute @ charge to pay 
debts, Keeling v. Brown, 5 Ves. 359, and by no construction 
can be extended to legacies. 

V. It is to be observed, that the plaintiff, as Executrix, 
realized in money $400, the exact amount ot her legacy, and 
while she funded it as Executrix, the fair inference is because 
the money was about to be scaled 334 per cent. At any rate, 
the question of her assent to her own legacy, if deemed ma- 
terial, should be set down for trial. 


Ropmay, J. Two questions are presented in this case : 

1. Was the legacy ot $400 to Mary Little paid? She was 
an Executrix and received assets to an amount greater than her 
legacy, but as it finally turned out, not sufficient to pay the 
debts and legacy. Much of the money received was Con- 
federate, and she invested $400 of this in Confederate bonds, 
which we.e made payable to her as Executrix. 

We think neither of these circumstances amount to a pay- 
ment. She had no right to apply any of the assets to her 
legacy until all the debts were paid. She was not obliged to 
take payment in Contederate money. And there is no proot © 
that she elected to do so. The investment in Confederate 
bonds may have been because the crediters would not receive 
Confederate money. The mere identity of the amount in- 
vested with that of her legacy is of no importance, since the 
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bonds were expressly taken in her representative character 
and on account of the estate. 

2. Is the legacy a charge on the lands devised ? or, to speak 
more accurately, does it go to diminish the lands devised ? 
The will gives to Mary Little $400, and proceeds: “Secondly, 
I will and bequeath to my sister Elizabeth Little to pay all my 
just debts, and to have all the balance of my estate and prop- 
erty of every kind, after paying my just debts.” 

We think the question must be answered in the affirmative, 
on the authority of Jobinson v. Melver, 63 N. ©. 645, ap- 
proved in Johnson v. Farrell, 65 N. C. 267. It is in con- 
formity with the English cases cited in 2 Jarman on Wills, 
532, especially Hassell v. Hassell, 2 Dich. 526, Bench v. Biles, 
4 Mad. 187, and Cole v. Turner, 4 Russ. 376. 

It can make no difference, that the personalty was originally 
sufficient to satisfy both debts and legacies, if it was atter- 
wards lost without tault of the legatee. The doctrine must be 
applied to the property as it turned out to be. The other 
cases cited for defendant, we think, do not apply. 

The judgment below is reversed, and the case is remanded 
to be proceeded in according to law. 


Per Curtam. Judgment reversed. 
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BURNS & SMUCKER vs. HARRIS & ALLEN. 


A portion of the effects of a partnership can be set aside to one of the 
partners, as his personal property exemption, with the consent of the 
other partner or partners. Without such consent it cannot be, 

[Mistake in the report of Burns & Smucker v. Harris & Allen, 66 N, C. 
509, corrected. ] 


This cause was before this Court at last term, when it was 
remanded to the Superior Court of Faankiin, whence it came 
up that the facts might be ascertained and the rights of the 
parties determined. 

At Spring Term, 1872, of Franklin Superior Conrt, the de- 
tendant Harris made a motion, to discharge an attachment ob- 
tained by the plaintiff, as to certain fgoods of the firm 
of Harris & Allen, which had been set apart to him 
as a personal property exemption, under a J ustice’s execution. 
‘rhe motion was, by consent, heard betore J/oore, J., at 
Chambers. 

The parties agreed to the following (in addition to those set 
forth in the case as reported in 66 N. C. R. 509) as the facts, 
which this Court intended shou'd be ascertained : 

1. The partnership effects were insufficient to pay the part- 
nership debts. , 

2. The members of the tirm had no individual property ont- 
side of their interest in the partnership property. 

3. The property set apart was no part of that for which the 
plaintiffs ciaim was contracted, but was a part of the stock of 
goods purchased from the plaintiffs and others. . 

His Honor overruled the motion of the detendant Harris, 
and, on motion ot the plaintiffs, ordered that the clerk, with 
whom the proceeds of a sale of the goods in controversy were 
deposited under a former order in the cause, apply said pro- 
eceds to the payment of the plaintifi’s judgment for their debts. 

From. this judgment and order the defendants appealed. 
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The defendants having been adjudicated bankrupts on cred- 
itors’ petition, and C. L. Harris being appointed their assignee, 
at this termn, said assignee filed a petition to be made a party de- 
fendant, by Moore & Gatling, his attorneys. 


Batlle & Son, for the plaintiffs. 
A. M. Lewis, tor the defendants. 











Reape, J. The motion of C. L. Harris, assignee in bank- 
ruptcy of Harris & Allen, to be made party defendant, is 
allowed, but we do not adjudicate any conflicting claims 
between the assignee and the detendants, as the defendants 
have no notice. 

One of two or more partners cannot have a portion of the 
partnership effects set apurt to him, as his personal property 
exemption, without the consent of the other partner or part- 

~ ners; because the property is not his. But if the other part- 
ner or partners consent, then it may be done. The creditors 
of the firm cannot object, because they no more have alien 
upon the partnership effects for their debts, than creditors of 
an individual have upon his effects. . In our case the partners 
did assent. ir 

It is proper to say, that the counsel for the plaintiffsin this 
case were misled by a misprint, in the opinion of this Court, 
when this case was before us heretotore, (66 N. C. R.) “Suf- 
ficient ” is printed for “ énsufficient.” 

There is error. Judgment reversed, and judgment here that 
the property levied on be discharged from the levy, and the 
money in the hands of the clerk or other person will be paid 
over to the defendant. And if the money under the order of 
the Court below has been paid over to the plaintiffs, there will 
be judgment in favor of the defendant against the plaintiffs for 
the amount. And if the counsel do not agree, the clerk will 
ascertain the facts. 
























Judgment accordingly. 





Pre CouriaM. 
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8. P. CALDWELL, Executor of 8. L. CALDWELL vs. R. J. BEATTY, 


Where a petition to a Judge set forth, that certain judgments were ren- 
dered by a Justice of the Peace against the petitioner as Executor, 
while he was absent from the State, and without his knowledge, that 
the summons was not served upon him, but service was accepted by an 
Attorney employed to act as counsel in the management of the estate, but 
with no authority to accept service of legal process, and that said Attorney 
appeared on the trial, before the Justice, against the petitioners, &e,; 

Held to be a proper case for a recordari and supersedeas. 


Petition for recordari and supersedeas, to bring up certain 
proceedings had before a Justice of the Peace, to the'Superior 
Court of Gaston, heard by Logan, J.,at Chambers, in Shelby, 
on the 9th of April, 1872. 

The opinion of the Court contains a sufficient statement of 
the allegations of the petition. His Honor refused to grant 
the prayer, and the petitioner appealed. 


Guion, for the petitioner. 
No counsel for the defence. 


Borprn, J. This case came on before this Court, no counsel 
appearing for Beatty, and his Honor having given no reason 
for refusing the prayer of the petitioner, we are wholly ata 
loss to know upon what ground his Honor declined to grant 
the prayer of the petition. It appears, that the original war- 
rants were issued against the petitioner when he resided out of 
the County of Mecklenburg, that there was no service of the 
warrants, but that one C. E. Grier, a young attorney, whom 
the petitioner had employed as his legal adviser in the manage- 
ment of the estate of his testator, but without any authority to 
acknowledge service of process, without the knowledge of the 
petitioner, and when there were no assets for the payment of 
the alleged claim of Beatty, and when Grier had in his hands 
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for collection against Beatty a claim in favor of petitioner’s 
testator ot over two hundred and seventy dollars, acknowledged 
service of these several warrants; and then, acting as attorney 
of Beatty, obtained judgments in his favor in all these cases, 
And it further ‘appears that, for the purpose of changing the 
jurisdiction in a case that properly belonged to the Superior 
Court, the plaintiff divided a running account of some tour or 
five years, amounting to over six hundred dollars, into a suf- 
ficient number of actions, to wit, into five, so as to give a Jus- 
tice of the Peace jurisdiction. 

The petitioner states, “that at the time when these judg- 
mepts were rendered, he was living in the County of Mecklen- 
burg, but that soon after he left the State to aid in the con- 
struction of a railroad, as civil engineer, which he had to 
abandon on account of ill health, which since his return has 
kept him so confined and enfeebled as to prevent his attending 
to business; that he did not hear or learn of such judgments 
until in the Spring of 1871, nor learn the full particulars until 
within the last two months.” 

Upon the foregoing facts and statements of the petitioner, 
his Honor refused to grant the prayer of the petition. 

In this we think there was error. Let a writ of procedendo 
issue to his Honor, to the end, that the prayer ot the petitioner 
be granted. 


Perr Curiam. Judgment accordingly. 
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THOMAS H. PEGRAM os. SAMUEL STOLTZ. 


In an action for slander, if the defendant does not plead the Statute of 
Limitations, the plaintiff may recover, though the proof shows that the 
words were spoken more than six months before the commencement of 
the action. 

When the slanderous words are alleged to have been spoken on a certain 
day, and at a certain place, the plaintiff may prove such words spoken 
on a different day, and at a different place. 

In such case, if the defendant has been misled by such allegation, so that 
he failed to set up the Stat. Lim. in his answer, the Judge would, of 
of course, allow him to amend his answer. 

Under the ©. C. P., if the complaint alleges a positive charge of crime, as 
slander, and the evidence shows a conditional charge, still the plaintiff 
can recover, if the conditional words convey the same idea to the minds 
of the jury. 

If it appear upon the trial that a party has been misled in his prepa- 
ration of the case, without his fault, the Judge has power to ordera 
juror to be withdrawn, and make such other orders as may be proper. 

Where a defendant, examined in his own behalf, was asked what conver- 
sation he had with a witness examined for the plaintiff, and the testi- 
mony of that witness was repeated.to him ; Held, not to be objection- 
able as leading. 

This Court will not review the discretion of a Judge in allowing leading 
questions, under certain circumstances, unless error or abuse plainly 
appears. j 

| King v. Whitley, 7 Jon. 529, cited and approved, as under the old prac- 
tice.) 


Action for slander, tried before Cannon, J., at Fall Term, 
1871, of the Superior Court of Forsyrue. 

The paragraph of the complaint, containing the words alleged 
as the cause of action, isin the following words: “That on 
the 4th day of August, 1870, at and in the County of Forsythe, 
the defendant, in the presence and hearing of sundry persons, 
maliciously spoke concerning the plaintiff the false and defama- 
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tory words following, viz: ‘He is a perjured man; he went to 
Davidson County and swore, betore the Board of Registrars for 

| Davidson County, that he was a citizen of Davidson County, 
and in that he swore to a lie.’” 

The answer simply denied the truth of that paragraph. 

The plaintiff introduced two witnesses, whose testimony 
went to prove the speaking by the defendant of the words 
charged, at the time and place stated in the complaint. A 
third witness for him said, that in May, 1870, he heard detend- 
ant say that the plaintiff was mean and corrupt, that he had 
gone to Davidson and sworn he was a citizen of that county, 
while he was a citizen of Forsythe, “and if he did that, he 
was guilty of a perjury.” A fourth witness, one J. L. Crews, 
for the plaintift, swore that én November, 1868, defendant said 
tohim ot plaintiff: “Can you confidence a perjured man? He 
went to Davidson and registered, and swore he was a citizen of 
Davidson County, and you know he was then a citizen ot For- 
sythe; that he had sworn falsely; that he (defendant) knew it, 
had seen it. Nelson Cook had it.” 

The defendant then introduced witnesses, who swore they 
were present on the occasion spoken ot by plaintiff’s two first 
witnesses, and the defendant did not say what they testified to, 
but said that plaintiff had gone into Davidson County and reg- 
istered; “ now, if he registered asacitizen of Davidson County, 
then, he swore to a lie.” His own testimony was nearly to the 
same effect. He was asked by his counsel what conversation 
he had with J. L. Crews, and Crews’ statement, as above, was 
repeated to him. The plaintift objected to the mode of exam- 
ination, but it was allowed by his Honor. 

The plaintiff asked several special instructions, some of 
which were given, others refused or modified. His Honor in- 
structed the jury that, if the defendant did not directly charge 
that the plaintitt went to Davidson and swore before the Reg- 
istrars, &c., but only made the charge conditionally, and quali- 
tied it at the time, the plaintiff could not recover. He also 
10 
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charged that the plaintiff was not restricted to the time of the 
slander mentioned in the complaint, bat might prove a repe- 
tition ot the words alleged, provided they were spoken within 
six months betore the commencement ef the aetion ; and algo 
that the plaintiff could not reeover for slanderens wards spoken 
more than six months betore the aetion was commeneed. 

Verdict for the defendant. Rule for a new triah; rule dis- 
charged. Judgment; and appeal by the plaintiff. 


Masten and 7. J. Wilson, tor the plaintiff. 
Blackmer & McCorkle, and Clement, for the defendant. 


Ropman, J. We think it clear that the Judge fell into error 
when he instructed the jary (the statute of limitations not 
being pleaded) that the plaintiff could not recover, for slander- 
ous words spoken more than six months before the commence- 
ment of the action. This was, in effect, to give the defendant 
the benefit of the statute without his having claimed it, which 
is against both reason and authority. 2 Saund., 63, a., Brickell 
v. Davis, 21 Pick. 404, ©. C. P. Sec. 17. If detendant, either 
at first, or by permission of the Judge, upon the introduction 
in evidence of the words spoken m 1868, had pleaded the 
statute, then the instruction of the Judge, as te the way in 
which the jury should consider those words, would have been 
tree from objection. But a Court cannet thrust upon a party 
w defense which, having it in bis power to make, he declines. 

But, it is said that sinee a plainta#f may compe} a defendant 
toanswer on oath, lre cannut conscientiously answer by the 
veneral issue, and also by the statute of limitations. This idea 
proceeds trom a mistake. Pleas are distinct and have no con- 
nection, unless made to have by a plain reference from one to 
another. Moreover, the form of the plea of the statute is, 
that “the plaintiff's action did not accrue within six months,” 
é&c.; 2Saund. 63 a.; and a defendant who chose to doso might, 
without prejudice, insert in his plea of the statute-a protest 
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that he had never spoken the words, although such a protest is 
wholly unnecessary. 

Again, it is said that the plaintift, by setting forth in his 
complaint words as spoken in Forsythe County on the 4th of 
Angust, 1870, misled the defendant to omit to plead the statute, 
and surprised him on the trial by evidence of words at a dif- 
ferent place, and in 1868. This is, at least, possible; and it 
was to meet such a case that the last sentence in Sec. 128, C. C. 
P., was added. That section is as follows: 

“ Sxcrion 128. No variance between the allegation ina plead- 
ing and the proot shall be deemed material, unless it have 
actually misled the adverse party to his prejudice, in maintain- 
ing his action (or defense) upon the merits. Whenever it shall 
be alleged that a party has been so misled, that fact shall be 
proved to the satisfaction of the Court, and in what respect he 
has been misled; and therenpon the Judge may order the 
pleading to be amended, upon such terms as shall be just.” 

The words “ or defense,” italicized, are not in the Code, but 
they are clearly necessary to complete the sense, since there 
can be no reason why a defendant, who has been misled, shall 
not have like liberty of amending with the plaintiff. 

In this case, it the defendant had alleged, that he had been 
misled by the torm ot the complaint, into supposing that the 
plaintiff did not go upon any words spoken at any other time 
than on the 4th of August, 1870, and consequently he had 
omitted to plead the statute of limitations, it cannot be doubted 
that the Judge would have allowed him to amend without 
terms. But he did not ask leave to amend. In the absence 
ot such a plea, there is no principle on which the Judge could 
have excluded evidence ot words spoken in 1868, as a ground 
of action. For it is common learning that allegations ot time 
and place are not in general material or traversable. And 
there is nothing in this complaint to take these out of the gen- 
eral rule. It, therefore, the defendant has been prejadiced by 
the admission of evidence of the words in 1868, it would have 
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been owing to his own failure to avail himselt of the liberty 
given by Sec. 128. 

* As our opinion on the Judge’s instruction, excluding words 
spoken in 1868, as a ground for recovery, entitles the plaintift 
to a new trial, it is not necessary to consider the other points 
discussed. But we have frequently said, that when a question 
has arisen, and is likely to arise again, and is one of practice 
only, we felt at liberty to decide it, though not required to do 
so, for the sake of avoiding unnecessary litigation. Hence in 
this case we will do so. The point is this: The complaint 
alleges that defendant positively charged plaintiff with per- 
jury, and the plaintiff introdneed evidence tending to prove 
the allegation. The defendant then introduced evidence tend- 
ing to show that he did not make a positive charge, but a con- 
ditional one only, “if the plaintiff swore, &c.” Upon this the 
defendant contended that, if the jury believed that he did not 
use the positive words alleged, but only the conditional words 
stated by his witnesses, there was a material variance between 
the plaintiff’s allegations and his proofs, and that plaintift could 
not recover. His Honor so instructed the jury. In this we 
think he was in error. 

We concede, on the authority ot Xing v. Whitley, 7 Jones, 
529, that before the CO. C. P., the law was as he contends. But 
we think the intention and effect of the first sentence, in the 
section above cited, was to alter the rule-betore established, 
which was tounded on old authorities, themselves founded on 
reasons which no longer exist. Why should a plaintiff be de- * 
feated of his recovery because the proof varies from his alle- 
gations—unless the defendant is in some way misled by the 
variance, when, notwithstanding the allegations, the defendant 
knows what case upon the evidence he will have to meet ? 

In this case, the defendant did know what the evidence would 
be, tending to produce a variance ; for it all comes trom his 
witnesses. It is evident that he was not misled by any allega- 
tion of a positive charge of perjury, and a variant proot of a 
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conditional charge. The evidence that he made a conditional 
charge of perjury comes all from him. He is at liberty to 
contend, that what he said did not, in substance and meaning, 
amount to charging the plaintiff with perjury. But he is not 
at liberty to say, “ True, I did use words from which all hearers 
understood, and were justified in understanding, that I charged 
the plaintiff with perjury; but he cannot recover, because he 
alleges a charge of perjury in a direct and positive form, and 
I have proved that the charge I made was dependent upon 
an if” : 

It must be noted, that we have not intimated any opinion as 
to whether the words testified to by the defendant’s witnesses 
were calculated to convey an actionable meaning. It is not 
within our province, at least at present, to form any opinion 
on that point. All we mean to say is, that if they do, the 
plaintiff is not precluded from recovering upon them as a 
ground of action, because, substantially, the same charge fs 
variantly alleged in his complaint. 

While on the subject of variances, it will not be improper to 
add, that even where one party has not been misled in his 
pleading by the other, yet it it appears to the presiding Judge 
that he has been misled, without any fault of his own, in the 
preparation of his case, to his prejudice, the Judge has power 
to stop the trial and order a juror to be withdrawn, and to 
make such other orders as may be just and proper. 

As to the supposed leading question, we do not see that the 
question was, under the circumstances, a leading one. More- 
over, a Judge has a discretion to allow leading questions under 
certain circumstances, and this Court cannot review an exer- 
cise of that discretion, unless it plainly appears that there was 
error or abuse, neither of which appear in this case. 

The judgment must be reversed. 





Per Curr. 





Ventre de novo. 
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DOE ez dem. J. 8. LINKER vs. MARTHA BENSON. 


Where, in an action of ejectment, the plaintiff ’s lessor claimed title under 
a deed which was in tiie possession of the defendant, who asserted a 
right to it by virtue of an endorsement upon it; Held, that the Court 
had the power to order the production of the deed, for inspection, or 
other legitimate purpose, but not to order the registration of the deed, 
before the question of the right of the defendant to some cquity by 
virtue of endorsement was tried and decided against him. 

Jt seems, that a Probate Judge has no means of knowing whether a deed 
presented for registration is rightfully in the possession of one offering 
it for probate; and a Judge of a Court of law has no power to cancel 
a registration once made, but must give it its legal effect. 

Where a tenant in common of land had been in the sole reception of the 
profits for more than seven years, yet, without evidence to the contrary, 
it will be presumed that his original entry was permissive, and under 
.an assertion of his own claim, and that of his co-tenant; and no sub- 
sequent claim to the whole could make his possession adverse, without 
proof of actual ouster. 

[Halford v. Tetherow, 2 Jones 393,and Koonce v. Perry, 8 Jon. 58, cited 
and approved. | 


EsectmMENT,-commenced by service of the declaration April 

4th, 1860, and tried before Logan, J., at Fall Term, 1871, ot 
the Superior Court of Casarrus, upon the plea'of General 
Issue. ‘ 
It was admitted that both parties claimed under one W. F. 
Taylor, who had title, and that the defendant, Martha Benson, 
was in possession under the title ot said Taylor, claiming the 
entire property as his heir-at-law. 

Linker, the lessor of the plaintiff, offered in evidence a deed 
dated November 6th, 1852, purporting to have been duly reg- 
istered, made by said Taylor to Linker, tor one-half the land 
described in the declaration. It was admitted that the deed 
was registered under the following circumstances: The deed 
was in the possession of the defendant, and claimed as her 
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property, by virtue of an endorsement, signed by Linker, in 
these words: “I transfet the within deed-to W. F. Taylor 
again. May 11th, 1853.” Thisdeed was demanded by the 
plaintiff during the pendency of the suit, and the defendant 
refused to surrender the same. At Spring Term, 1868, his 
Honor, Judge Mitchell, ordered its production under. rule of 
Court, and it was produced and filed by the Clerk among the 
papers in the cause. The said deed was afterwards recorded 
and registered. 

The defendant objected to the admission of the deed in 
evidence, on the groued that tke Court had ne power, by rule, 
to require its production by the defendant, nor to order it to 
be recorded and registered. The Court admitted the evidence, 
and the defendant excepted. 

The plaintiff having closed his case, the defendant asked the 
Court to charge, that the plaintiff was not entitled to recover; 

Ist. Because no ouster or demand had been proved, as was 
necessary in case of a tenancy in common. 

2d. Beeause the defendant, and those under, whom she F 
claimed, having been in undisturbed possession of the premises 
for seven years and five months, from the date of the deed to 
the commencement ot the aetion, the plaintiff was bound by 
the Statute of Limitation. 

His Honor retused so to charge, but instructed the jury that 
the plaintiff was entitled to recover. A verdict was rendered 
accordingly. 

Rule tor a new trial diseharged ; Judgment tor plaintiff and 
appeal by the defendant. 

When this case was before this Court before (64 N. C. 296) 
it was held, that the endorsement on the deed, above quoted, 
had not the effect to re-convey the title from Linker to Taylor. 


J. H. Waleon, for the plaintiff. 
RR. Barringer and Bailey, for the defendant. 
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Ropman, J. Taylor originally owned the whole of the land. 
He conveyed an ‘undivided half of it to the plaintiff, who 
afterwards, and- without having registered the deed, returned 
it to him with an endorsement, signed by plaintiff, to the 
effect that he transferred the deed back to Taylor. The efteet 
of this endorsement was passed on by this Court in Linker v. 
Long, 64 N.C. 296, and it need not be noticed here. The 
defendant afterwards beeame entitled to the other half of the 
Jand as the heir of Taylor, and came into possession of the 
deed to Linker. 

1. The defendant contends, that the deed should not have 
been allowed in evidence, because the Jndge wrongfully com- 
pelled its production by the defendant, in order that it might 
be registered ; and because, further, the registration, not having 
been made at the insta nceof the rightful owner, was irregular, 
and cannot benefit the party claiming under it. The Revised 
Code, Ch. 31, S. 80, gives to Courts ot law the same power to 
compel the productio of writings which Cvnrts of Equity 
had. To the extent of ordering the production of the deed, 
for inspection or any other legitimate use, there can be 
no question of the power of the Judge. And to that extent 
it was rightfully exercised here, for the writing in question 
was a document of the plaintiffs title. The terms of the 
Judge’s order do not go further than this. It does not ap- 
pear that he ever allowed the deed to be. taken out of the 
possession of the Clerk for probate and registration. Such an 
order would have been beyond his jurisdiction. A Court of 
Equity would not have ordered the probate and registration of 
the deed, without previously deciding that the endorsement ou 
it created no eqnity in the defendant to prevent such an order. 
But this decision the Judge of the Court of law was unable 
to make ; and to have decided that the plaintiff was entitled 
to have possession of the deed, for the purpose of probate, 
would have been to decide by anticipation, and without trial, 
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on the equitable rights of the defendant. 3 Dan. Oh. Pr. 
2049, citing Lingen v. Simpson, trom 6 Mad. 290. 

2. The next question is, can the plaintiff take advantage of 
a probate and registration obtained through wrongful posses- 
sion? The question is necessarily a general one, and cannot 
be confined to the circumstances of this case. And so consid- 
ering it, it occurs to us that a Probate Judge has no means of 
knowing whether a person presenting a deed for probate 1s 
rightfully in possession of it or not, and a Judge of a Court of 
law has no power of cancelling a registration once made, and 
he is obliged to give it its legal result. It seems to be a case 
where the rule applies, “ Fieri non debet sed factum valet.” 
Moreover, it does not appear at whose instance the deed was 
offered tor probate. It may have been by the defendant. The 
objection on this ground is untenable. 

3. The defendant also contends, that the deed was not so 
proved as to be admissible in evidence, on its probate and regis- 
_ tration merely, but that additional evidence was required on 

the trial. It is not necessary to decide this question, and we 
express no opinion on it. 

4. The detendant contends, that being a tenant in common, 
the plaintiff cannot recover without an admission of an ouster, 
by the consent rule, or proof of an actual ouster. This is ad- 
mitted. Andon theauthority ot Halford v. Tetherow, 2 Jones 
393, it is also admitted that, as the defendant was allowed to 
plead without actually entering into any consent rule, it will 
be presnmed that he entered into a special rule and admitted 
lease and entry only, and not ouster. The question, then, is, 
Was there evidence of an actual ouster betore the commence- 
ment of the action? For, ot course, the defenee to the plain- 
tiff’s action can have no prior relation. 

In this case the defendant had been in the sole possession for 
seven years and five months, and when the action was bronght 
was in the sole possession, claiming the whole. What is an 
actual ouster, has been discussed since the time of Lyttleton. 
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He says, “If one tenant in common occnpy all, and put the 
other out of possession, it is ejectment.” Upon this, Lord 
Coke says, “‘ The reception of the whole profits is no ejectment. 
But it the tenant in possession drive out of the land any of the 
cattle of the other tenant, or not suffer him to enter or oceupy 
the land, this is an ejectment.” Co. Lit. 199, b., 1 Thomas 
Coke 906. In Reading’s case 1 Salk, 392. One tenant in 
common may disseize the other; but it must be by actual dis- 
seizure, as turning him out, hindering him to enter, &e. But 
a bare perception of profits is not enough.” In Doe dem. 
Mellings v. Bird, 11 East. 50, per curiam, “One tenant in 
common in possession, claiming the whole, and denying pos- 
session to the other, is beyond the mere act of receiving the 
whole rent, which is equivocal. This was certainly evidence 
of an ouster of his companion.” In that case there was a de- 
mand and refusal. In Doe ex dem. Hisher v. Proper, 1 Cowp. 
217, the question came before Lord Mansfield, who brought to 
it his usual treedom iu putting a case on its reason. He says, 
“So in the case ot tenants in common; the possession of one 
tenant in common, ¢0 nomine, as tenant in common, can never 
bar his companion ; because such possession is not adverse to 
the right of his companion, but in support ot their common 
title, and by paying him his share he acknowledges him co- 
tenant. Nor, indeed, is a refusal to pay, of itself, sufficient, 
without denying his title. But it, upon demand by the co- 
tenant of his moiety, the other denies to pay, and denies his 
title. saying he claims the whole »nd will not pay, and continues 
in possession, such possession is ouster enough.” 

It will be seen that none of these cases are precisely in point 
with the present. 

In the absence of direct authority, we turn to analogies, and 
we find this decided: That where a bailee is put in possession 
ot personal property, he cannot change the nature ot his pos- 
session by any mere words claiming the whole. Ho must do 
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some act, as a refusal upon demand, or the like, before his pos- 
session becomes adverse. Koonce v. Perry, 8 Jones 58. 2 

To apply the analogy: In this case, the defendant was in the 
sole reception of the profits for upwards of seven years; but 
her original entry must be understood to have been permissive, 
and under the assertion of her own claim and that of her co- 
tenant. There is no evidence that it was otherwise. In such 
case no mere subsequent claim of hers to the whole could make 
her possession adverse. It required some act. We think, 
therefore, the possession of the defendant, at the tire the action 
was brought, was not adverse, and consequently the action will 
not lie. This renders it unnecessary to consider any question 
supposed to arise out of the statute of limitations. 

If the poesession was not adverse from the beginning of the 
defendant’s possession, there is no room for the statute under 
any interpretation. 


Per Curtam.—Judgment reversed ; and judgment here for 
defendant. 
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E. NYE HUTCHISON vos. J. V. SYMONS. 


Under sections 264 and 266, C, C. P., there is a distinction made in the 
requirements for proceedings supplementary to execution, where the 
execution is returned unsatisfied, and where the execution is issued, but 
before its return; in the former case, an affidavit that the execution has 
been returned unsatisfied, and that the defendant has property, or choses 
in action, which ought to be subjected, is sufficient to watrant the pro- 
ceedings; in the latter, the affidavit should show that the debtor has 
no property which can be reached by execution, and that he has prop- 
eity, or choses in action, which he unjustly retuses to apply to the satis- 
faction of the judgment. 

The purpose of the Code was, to give proceedings supplementary to exe- 
cntion, only in case the debtor has no property liable to execution, or 
to what is in the nature ofthe execution, to wit, proceedings to enforce 
a sale. 

The proper construction of the act of 1812, in relation to the sale of trusts 
and equities of redemption under execution, discussed by Pearson, V. J. 

Where a judgment was rendered in one County, and docketed in another, 
proceedings supplementary to execution should be instituted in the 
County in which the judgment was rendered, as the action is pending 
in that County until the judgment is satisfied. 

[ McKeithan v. Walker,66 N.C. 95, Ledbetter vy. Osborne, Ibid 379, Martin 
v. Duplin County, 64 N. C. 65, and Williams v. Rockwell, Ibid 325, cited 
and approved. Glover v. Pool 2 Dev. 129, commented upon and not 
approve'l.] , 


Proceedings supplementary to execution, heard before Cloud, 
J., at Chambers, in June, 1872, upon appeal from an order of 
the Clerk of the Superior Court ot Davinson. 

A judgment was rendered before a Justice of the Peace, in 
tavor of the plaintiff, against the defendant, tor $289.62, in the 
county of Mecklenburg, on the 2d December, 1870, and dock- 
eted in the Superior Court of that county a few days there- 
after, and also in the Superior Court ot Davidson. Execution 
having been issued, and returned “ unsatisfied,” the plaintiff, 
on the 15th of December, 1871, made affidavit before the Clerk 
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of the Superior Court of Davidson, as a foundation for these 
proceedings. The affidavit, after reciting the judgment, and 
its being docketed as aforvsaid, sets forth that “an execution 
upon said judgment‘ against the property of the defendant, the 
said James V. Symons, was, on the 13th day of December, 1870, 
duly issued to the sherift of Davidson county, and of Meck- 
lenburg county, where the said defendant, J. V. Symons, 
before then resided, and that the sheriff has returned said exe- 
eution entirely unsatisfied, and that said judgment stil] remains 
unpaid, and that Wm. Lottin, Lindsey Gardner, M. 8. Loftin, 
Turner Harris, and Henderson Adams as adm’r ot J. F. Rod- 
man, has property of the judgment debtor, and are indebted to 
him, detendant, more than $10.” 

Thereupon an order was issued by the said clerk for the 
examination before him of said Loftin and others, in relation © 
to their indebtedness to the defendant. Wm. Loftin and said 
Adams were accordingly examined, and Loftin admitted indebt- 
edness to the defendant to the amount of $97.75 and interest. 
Whereupon the clerk ordered “that S. F. Watkins be appointed 
receiver of the property and articles of defendant, judgment 
debtor, and that said receiver be invested with the usnal rights 
and powers of receivers.” From this order the defendant ap- 
pealed to the Judge of the Court. 

His Honor, Judge Cloud, adjudged that the proceedings be 
quashed, because the affidavit tails to set forth that the defend- 
ant has no property liable to execution, out of which any por- 
tion of plaintiff’s execution can be satisfied; and the plaintiff 
appealed. 


Rlackmer & McCorkle, for the plaintiff. 

Bailey and Fowle, for the defendant. 

The affidavit is not sufficient : 

ist. Because it does not appear therefrom that the defendant 
“had no known property liable to execution,” which has been 
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decided to be the criterion in McKeithan v. Walker, 66 N. 0.95, 

2d. Because the proceeding is auxilliary tothe main action, 
and should have been instituted in the Court where the original 
judgment was obtained. As analogies on this point, we cite 
Martin v. Deep River Co., 64 N.C. 653, in which it was 
held that a motion to vacate, &c., must be made in the Court 
where the judment remains. To the same effect is Williams 
v. Rockwell, ibid 325, also Foster v. Woodfin, 65 N. C. 29. 

In the late case ot Ledbetter v. Osborne, 66 N. O. 379, it was 
held that a motion to vacate a Justice’s judgment docketed in 
the Superior Court must be made before the Justice, notwith- 
standing the terms of See. 503, C. C. P. 

Sec. 266 is in pari materia with Sec. 266, C. C. P., with 
reference to the point under consideration. 


Pgarson, C. J. We concur with the ruling in the Court 
below, not on the ground that the affidavit is insufficient, bat 
on the ground that the supplemental proceedings should have 
been had in the county of Mecklenburg, where the original 
judgment was rendered. 

1. By sections 264, 266, C. CO. P., a marked distinction is 
made between the mode of taking out supplemental proceed- 
ings after the execution is returned “ unsatisfied,” and the mode 
ot taking out such proceedings after the executiou is issued, 
but defore its return. , 

In the latter case, such extraordinary proceedings will not be 
ordered, unless a necessity for it is made to appear by an affti- 
davit that the debtor has no property which can be reached by 
the execution, and that he has property or choses in action, 
or things ot value, “which he unjustly refuses to apply to the 
satisfaction of the judgment.” 

In the former case, an affidavit that the execution has been 
“ returned unsatisfied,” is sufficient to show a necessity for ex- 
traordinary proceedings } and to induce the action of the Court 
it is only necessary to say just the further fact, on knowledge or 
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information, that the debtor has property, ehoses in action or 
things of value which ought to be subjected to the payment of 
the judgment. 

In our case the affidavit sets out the tact that executions to 
the Sheriffs of both the County of Davidson and the County 
of Mecklenburg had been returned “ unsatisfied ;” this is sut- 
ficient to show a necessity for extraordinary proceedings. The 
affidavit further sets out that Loftin, Adams and others are 
indebted to the judgment debtor. This is sufficient to show 
that the swpplementary proceedings will result in something 
useful to the ends of justice, and that the aid of the Court is 
not invoked for an idle purpose. The ruling against the sut- 
ficiency of the affidavit is put.on the authority of M/cKeithan v. 
Walker, 66, N. C. 95. True, in that case, the execution was 
returned “unsatisfied,” but the return also sets out a levy upon 
the resulting trust ot Walker in certain land, subject to the 
payment of the creditors secured by a decd of trust. 

The Court holds, that the purpose ef the Code was to give 
supplemental proceedings only in case the debtor has no prop- 
erty liable to execution, or to what isiin the nature of execu- 
tion, viz: proceeding to enforce its sale. And so, it the debtor 
has property on which the creditor has acquired a lien, it must 
be shown either by a sale of the property, or by affidavit that 
the property is insuffieient in value to satisfy the debt; other- 
wise the applieation for supplemental proceeding has no suf- 
ficient ground to rest on ; for it does not appear that the debt 
will not be made out of the property bound by the execution, 
and so a resort to the extraordinary proceedings is not shown 
to be necessary. In that case, the return showed there was 
Jand subject to the execution, by proper proceedings to entoree 
it. In this case the return is, “ This execution is unsatisfied,” 
within the very words of Section 264 U. ©. P., clause 1, 
which, for the purpose of this proceeding, is in legal 
effect, “no goods or chattles, lands or tenaments to be found.” 
This authorizes supplemental proceedings. Note the diversity 
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between our case and that of McKeithan v. Walker, and note 
turther, that the inadvertence in failing to notice that, in that 
case, land had been levied on, for which it was necessary to 
account, by affidavit of its insufficiency before supplemental 
proceedings could be applied for, whereas in this case it does 
appear that the debtor has no property that can be reached by 
the ordinary proceedings, might have led to a misapprehen- 
sion ot the law; such as occurred in Glover v. Pool, 2 Dev. 
129, where the Court, lamenting the evil consequences of the 
decision, and confounding the distinction between “a trust” 
and an “equity of redemption,” feels itself obliged to follow 
Harrison v. Battle, 2 Dev. Eq. 537, without adverting to the 
tact, that in that case, all of the debts, secured by the deed of 
trust, had been satisfied by the sale of the personal estate, and 
the debtor had an unmixed trust, which was the subject of 
execution ; and so all, that is said about how it would have 
been in case the debts secured by the deed of trust, had 
remained unsatisfied, is “obiter,’ but by inadvertence was 
allowed to give a wrong direction to subsequent decisions, by 
which the plain distinction between a trust and an equity of 
redemption is confounded, notwithstanding that the statute of 
1812, by having two distinct sections, takes care to prevent 
this confusion, and treats a trust and an equity of redemption 
as two separate and distinct things. In buying the one, the 
purchaser at execution sale gets only a right to have the legal 
estate, on payment of the amount secured by the mortgage ; in 
buying the other, the purchaser acquires the legal title by force 
of the sherift’s deed. A purchaser of the legal estate, without 
notice, takes subject to an equity of redemption; for it is in the 
nature ot a condition, and is annexed to the land. A purcha- 
ser of the legal estate without notice takes discharged of a trust, 
for it is a personal confidence not annexed to the land. Glover 
v. Pool, leaves nothing for the 1st. section of the act of 1812 
to operate upon. A resulting trust, in land conveyed to be 
sold for the payment of debts, is an equity of redemption and 
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may be sold under the 2d. section. By parity of reasoning, 
the equitable estate of a vendee of land, the purchase money 
remaining unpaid, has “an equity of redemption.” !!! 

This construction, as we have seen, made upon an “ obiter,’? — 
draws everything under the 2d Section of Act of 1812, and 
leaves nothing tor the Ist Section to operate on. 

2. We are of opinion that the proceedings ought to have 
been taken out, as supplemental to the judgment, in the County 
of Mecklenburg, where the original judgment was rendered. 
The effect of docketing a judgment in another county is not to 
make a case there, but merely to give a lien upon all of the 
real estate of the debtor situate in that county, and to give 
notice of this lien by the record. The regulation is new to our 
law, and was introduced by C. C. P., on the idea that the con- 
dition of the land in a county in respect to the diens that are 
upon it, should appear on the record, in the same way that the 
condition of the land in a county in respect to the ¢étle appears 
by the Register’s books. 

This regulation contemplates a system of liens of record for 
debts, constituted by judgments docketed, which may stand 
over for years. 

The people of this State have not heretotore been in the 
habit of suing, except when the creditor intends to make the 
money as soon as the law will allow; and it may be doubted 
whether this new regulation will be of much utility, as consti- 
tuting a permanent lien for the security of debts, by way ot 
investment; but it is the duty of the Courts to carry out the 
will of the law-makers as far as it has been expressed. That 
we are disposed to do, without, however, feeling that we are 
called upon to extend the provisions, in regard tu docketing 

judgments, beyond the object which the statute has plainly in 
view. 

Giving to the several sections of C. C. P. a full consideration, 
we are satisfied that it was not the object to join to the fact ot 
“docketing a judgment” any other effect than to constitute 
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‘a lien of record” on al} the of the real estate of the debtor, 
then owned by him or which he might thereafter acquire in 


said county, and the right to have it sold by the sheriff under 


execution issued by the Court of that county. This seems to 
be clear. How, then, can it be contended that the object of 
C. C. P. was to constitute a case in two or more counties, in 
either of which eounties motions may be made as on a case 
pending, as if the same case could be pending in two counties 
at the same time 2? We can impute no such absurdity to the 
C.C. P. The provision is, “the case” remains of record in 
the Court of the county in which the original judgment was 
rendered. Judgments are allowed to be docketed in other 
counties, for the purpose of giving a lien on the real estate ot 
the debtor, which he owns at the time or may thereafter acquire, 
jn that county ; but all motions in the cause must be made in 
the Court where the ease is pendmg. It is pending until the 
judgment is satisfied in the eounty where it is rendered. So, 
in this case, motion for supplemental proceedings could not be 
made in the Court of the county ot Davidson, for no case was 
pending in that county, but the ease is pending in the Superior 
Court of the County of Mecklenburg; for it is provided by 
Sec. 503, C. C. P., the judgment of a Justice ot the Peace, 
when docketed in the Superior Court, shall be a judgment of 
that Court zn all reapects. So here we have a ease originating 
before a Justice of the Peace of the county ot Meeklenburg. 
but now pending in the Superior Court of that eounty for all 
the purposes of execution. 

This view, that the ease is pending only in the Superior 
Court of the county where the judgment was originally ren- 
dered, although for the purpose of a lien, the judgment may 
be docketed in many other counties, is made clear by the pro- 
vision, Sec. 254, “ All executions, issuing upon judgments 
docketed in a county other than that in which the original 
judgment was rendered, shall be returned to the Court from 
which they issued, the return noted on the docket, and the 
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docketed. 
No error. 


Per OvrraM. 





executions transmitted to the Clerk of the Court in which the 
original judgment was taken ;” showing that “the finale” is to 
be exhibited upon the record of the Court of the county in 
which the judgment was originally rendered, and where the 
case is deemed to be pending until the judgment is satisfied. 

In coming to this conclusion, we pursue the analogy tur- 
nished by Martin v. Duplin Co., 64 N. C. 65, where it is held, 
a motion to vacate cannot be made in a county where a judg- 
ment is docketed, but must be made in the county where the 
judgment was originally rendered ; for the reason that the case 
is pending and remaining upon the record of the Court of that 
county. Williams v. J2ockwell, ib. 325. 

In Ledbetter v. Osborne, 66 N. C. 379, it is held, although 
the docketing ot a Justice’s judgment in the Superior Court 
has the effect ot making it a judgment of the Superior Court 
for the purposes of a lien and of having gxecution, still it re- 
mains a judgment of the Justice’s Court, and a motion to vacate 
; will not lie in the Superior Court, and the case can only be 
| taken up to the Superior Court by appeal, or writ ot recordari. 

But the broad words of Sec. 503 makes it a judgment of the 
Superior Court of the county in which it was rendered, for 
all the purposes of having execution after it is régularly 
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JOHN D. WILLIAMS et al, Executors of DUNCAN MURCHISON, 
ov. MARY A. MUNROE. 


The widow cannot, as a purchaser of land from the Assignee of her hus- 
band, a bankrupt, set up title against the purchaser under a deed in 
trust executed by her husband several years prior to his bankruptcy. 


The negligence and unfaithfulness of the trustee in a deed in trust, in 
which both personal and real property were conveyed, in not selling the 
personalty first, as required in the said deed, cannot be made a question 
between the purchaser of the land under the deed in trust, and those 
who succeed to the rights of the bargainor in such deed, Their 
remedy, if they have any, must be pursued against the trustee, 


The widow of the bargainor, in a deed in trust, executed in 1859, who 
was married before the execution of such deed in trust, cannot claim 
dower against the purchaser under such deed. 

[The cases of McNeil v. Riddle, 66 N. C. Rep. 290, and Walke and wife v. 
Moody, 65 N. C. Rep. 599, cited and approved. |] 


This was a civil action to recover a tract of land tried before 
his Honor, Buaton, J., at Cumpertanp Superior Court, Spring 
Term, 1872. 

The case, so far asa statement of it is necessary to the pro- 
per understanding of the opinion of this Court, was as follows. 

The plaintiffs claimed as executors and by virtue of a 
power in the will of Duncan Murchison, who had purchased 
the land in question at a sale made in March 1870, by John 
D. Williams, one of the plaintiffs as trustee in a deed of trust 
executed by Christopher Munroe, to secure a debt due to 
Murchison, Reid & Co., a firm of which the said Duncan 
Murchison was a partner. 

In the deed in trust which bore date 25th April, 1859, it 
was declared that it was made subject to the satisfaction ot a 
mortgage executed before that time, to wit, the 5th day of 
December, 1856, between the said Christopher Munroe of the 
first part and Duncan Murchison and others of the second 
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part, this mortgage, it was alleged by the plaintiffs, had 
been discharged before the sale under the deed in trust. 
Besides the land, seventeen slaves were embraced in the deed 
in trust. 

On the part of the defendant it appeared that Christopher 
Munroe was, upon his own petition, declared a bankrupt in 
January 1869, that shortly thereafter an assignee was appointed 
who sold the land in controversy, when it was purchased by 
the detendant, who was the widow of the said bankrupt, he 
having died a short time before. His Honor was asked to charge 
the jury that the plaintiffs could not recover, for the following 
reasons : 

1. Beeause Christopher Munroe, through whom the plain- 
tiffs claim, had on the 5th December, 1856, by deed of mort- 
gage, conveyed the land to Duncan Murchison and others in 
trust, with directions to reconvey the residue atter the payment 
of the debts, the title was still outstanding in the mortgagee, 
at the date of the deed of trust to John D. Willams, and there 
never had been any reconveyance. 

2. Because the heirs or devisees as such ot Duncan Murchi- 
son should have continued the prosecution of the suit, and not 
his personal representatives, who, it was contended, had no 
power given them to sue tor and recover land. 

3. Because the value of the slave property, which was direc- 
ted to be sold first by the deed in trust, was greatly in excess 
of the debts secured, and that such slaves ought to have been 
sold, and it was laches in the trustee not to have sold them, 
which laches affected the rights of the other creditors of Chris- 
topher Munroe, to which rights the defendant had succeeded 
by reason ot her purchase, from the assignee in Bi rscoa) of 
the land ot her said husband. 

4. Because the power to sell the slaves and other srbperty 
being by deed between the parties, the agreement to extend 
the time of sale, which was given by parol to the trustee, 
should have been given in writing, which not being done, 
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the trustee, or the cestwi que trusts, should be at the loss ingi- 
dent to the emancipation of the slaves, and they should not be 
allowed to have recourse to the land. 

5. Because the sale by the trustee occurred after the death 
ot Christopher Munroe, and inasmuch as the deed in trust 
required that the slaves should be sold first, the heirs of Chris- 
topher Munroe were entitled to notice. 

6. Because the defendant, being the widow of Christopher 
Munroe, was entitled to dower. 

In his charge to the jury, his Honor submitted two ques- 
tions of fact to the consideration of the jury. 1st., Were the 
debts secured by the mortgage paid and satisfied before the sale 
made under the deed in trust, as testified by one of the witnes- 
ses; 2d, Were the slaves retained in the possession of Chris- 
topher Munroe after the execution of the deed of trust, and the 
sale of them under the said deed postponed by the trustee at 
the instance of Christopher Munroe with the concurrence of 
the cestut que trusts until their emancipation thus rendering 
recourse to the land necessary to pay the debts secured by the 
deed in trust. These questions of facts were found in the 
affirmative, and the plaintiffs obtained a verdict and judgment 
from which the defendant appealed. 


B. & T. C. Fuller, for the plaintiffs. 
W. McL. McKay, for the defendant. 


Boypen, J. Severa] questions in this case were discussed by 
detendant’s counsel, which this Court holds cannot be raised in 
this action, as now constituted. The action is against the widow 
of the bargainor in a deed of trust, under which a sale was 
made and the land purchased by the plaintiffs’ testator. 

The defendant in this case can set up no defence which could 
not be set up by the bargainor in the deed of trust. 

The widow, the defendant in this case, can set up no defence 
not allowed her husband. This is settled by the case of Afc- 
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Neill v. Riddle, 66 N. ©. R. 290. In that case the widow, in 
the litetime of her husband, had purchased the land at a Sher- 
iff’s sale, under a judgment and execution subsequent to the 
making the deed ot trust. It was held that her possession 
could not be adverse to the trastee or to a purchaser ander the 
trust. So here, although the bargainer had been declared a 
bankrupt subsequent to the execution of the deed of trust, and 
the bargainor’s interest in the iand had been sold by the as- 
signee and purchased by the widow, the defendant ; still, her 
title, if any, thus acquired could not be set up as a defense to 
this action. The purchaser from the assignee in bankruptcy 
could stand in no better condition than a purchaser at Skeriff’s 
sale under a judgment and execution. Walke and wife v. 
Moody et al., 65 N.C. R. 599. The Sheriff, or the assignee, 
could sell only such interest as the bargainor in the trust had, 
and all that was subject to the prior right of the purchaser 
under the trust. 

The defendant, in her answer, sets up the decd of trust under 
which the plaintiffs claim, and alleges, that this deed of trust, 
besides the land in controversy, conveyed some seventeen valua- 
ble slaves, that these slaves were ample for the payment of the 
debts secured in the trust, and were to be first sold; and that 
the trustee was guilty of negligence and unfaithfulness in not 
selling the slaves, and paying the debts out of the proceeds of 
such sale. What claim there may be against the trustee for 
negligence or unfaithfalness, cannot be made a question in this 
¢ase ; and parties interested must pursue their remedy against 
the trustee, if they have any. 

The fifth defense set up in the answer of the defendant can- 
not be made in this action—that the plaintiffs’ testator was a 
member of the firm of Murchison, Reed & Co., and one of the 
trustees in the deed of trust of Christopher Munroe, and there- 
tore could not become a purchaser at his own sale. The deed 
of trast is to John D. Williams alone, the plaintiffs’ testator 
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being one ot cestwi gue trusts in said deed; but if it were as 
alleged it would not avail the defendant. 

The seventh defence set up, to wit: that the husband, at his 
death, had an equitable interest in the lands, and that his wife was 
entitled to be endowed of that equity, cannot avail the defend- 
ant, as the deed of trust, under which the plaintiffs claim, was 
made subsequent to the marriage of the defendant with the 
bargainor in trust. 

His Honor submitted two, and only two, questions to the 
jury. “First, was the Bank debt of Christopher Munroe, upon 
which Duncan Murchison, Alexander Murchison and Archi- 
bald Graham were endorsers, and to indemnify whom the deed 
of mortgage was made to them as mortgagees, of the 5th of 
December,” 1856, paid and satisfied in the manner testified by 
John D. Williams? 

“Second. Were the slaves retained in possession of Christo- 
pher Munroe after the execution of the deed of trust to John 
D. Williams, trustee, of the 25th April, 1859, and the sale 
under the trust postponed by the trustee, at the instance of 
Christopher Munroe, with the concurrence of the cestui que 
trusts until emancipation, thus rendering recourse to the land 
necessary to pay the debts secured in the trust ?” 

Both the questions thus submitted to the jury were found in 
favor of the plaintifis, and if his Honor erred at all it was not 
against the defendant. 

There is no error. This will be certified. 

Pre Curiam, Judgment aftirmed. 
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THE EXCHANGE BANK OF COLUMBIA AND C. H. BALDWIN 
os, WILLIAM TIDDY and R. H. DAVIDSON. 


The dissolution of a banking corporation, with no provision of law for 
collecting its debts, deprives it of the power to doso; but it was held, 
that an act of the Leyislature of South Carolina, passed since the war 
to enable its banks to renew their business, or to place them in liquida- 
tion; and a decree of a Court in that State declaring a certain bank to 

" be insolvent, and putting it in liquidation, did not dissolve the corpora- 
tion, but continued its existence for the purpose of collecting its debts 
and winding up its affuirs, 

It appears that under the C. C. P., sec. 299, which allows an appeal to the 
Supreme Court from an order of the Superior Court, granting or refus- 
ing a new trial, the Supreme Court may grant a new trial because of the 

refusal of the continuance of his case to a party by the Superior Court, 
where in law he was entitled to it, or where the refusal was manifestly 
unjust and oppressive, and merits were shown. 

The act of 1869-70, ch. 4, which authorizes the defendants in judgments 
obtained by banks chartered by this State upon a note given to, ora 
contract made with a bank or its officers, to pay and satisfy the same 
with the bills of such bank, is constitutional, and construed with the 
act of 1868, ch. 47, and 1868~69, ch. 77, in pari materia, applies as 
well to foreign as to domestic banks, 


[Fox v. Horah, 1 Ired. Eq. 358, Mann v. Blount, 65 N. C. Rep. 99, and 
Bank of Charlotte y. Hart, at preseat term, cited and approved. } 


> 





Civin action, tried before J/enry, J., ata Special Term of 
f: the Superior Court of Meckitensure County, held in January 
1872. 

The action was commenced in April, 1869, in the name of 
| the Exchange Bank of Columbia, a corporation created by a 
statute of South Carolina prior to the year 1868, and it sought 
tu recover from the defendant the amount of a note stated in 

the complaint. 
Shortly before the adjournment of the Court, on the last day 
| set for the trial of issues of fact, this case was called for trial. 
The detendants’ counsel stated to the Court that the case had 
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been reached unexpectly, by the laying over of a large number 
of cases on account of the sickness of a member of the bar, and 
as his client, William Tiddy, an old and infirm man, was de 
tained from Court by the inclemency of the weather and by 
the beliet that his case could not be reached, he was not ready 
for trial, and desired a continuance of it until the following 
Monday, or some other day of the term. The Court denied 
the application, and ordered that the trial proceed. The 
counsel for the plaintiffs then exhibited to the Court a long 
exemplification of a record from South Carolina, showing that 
the Exchange Bank had gone into liquidation about the Ist 
December, 1869, and that C. H. Baldwin had been duly ap 
pointed receiver of its effects and assets, and moved the Court 
that the said C. H. Baldwin be made a party plaintiff with the 
Exchange Bank, and showed that a notice of the motion had 
been given to the defendants at July Term 1871. The motion 
was opposed by the counsel for the defendants on the ground, 
that as early as Spring Term 1870 of the Court, the dissolution ot 
the bank, as a corporation, had been suggested on the record. 
The plaintiff's motion was granted, and C. H. Baldwin was 
made a party plaintiff with the bank. 

The defendants’ counsel then insisted that such an amend: 
ment in a substantial matter operated as a continuance; but 
the Court ruled otherwise, and ordered the trial to proceed. 

The plaintiffs’ counsel then read the note and endorsements, 
and there being no evidence on the part ot the defendants, the 
plaintiffs, under the charge of his Honor, had a verdict for a 
sum ascertained by the legislative scale applied to the note, 
which was dated in April 1864. 

The counsel for the defendants then moved for a new trial 
wpon an affidavit, which stated, in effect, that when the case 
was called for trial he was absent, for the reason that his counsel 
had informed him that his case vould not be reached that day, 
and also because of his feeble health and the inclemency of the 
weather ; that owing to his absence he had been unable to ob- 
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tain. the benefit of the plea, as a:eet-off, of the bank bills ot the 
Exchange Bank which he then held, and still holds, to a larger 
amount than the debt due the plaintiffs. 

The motion for a new trial was disallowed and a judgment 
rendered on the verdict. 

The defendants’ counsel then moved for and obtained a rule 
upon the plaintiffs to show cause why they should not accept 
the bills of the Exchange Bank of Columbia in payment of the 
debt, and have satisfaction of the judgment, excepting the costs 
of the action, entered of record. 

The plaintifis’ counsel, admitting that the defendants held 
the bills of the bank, showed for cause against the rule, that 
the Exchange Bank of Columbia was not a bank chartered by 
this State, but by the State of South Carolina, and that the 
present action did not come within the provisions of our 
statutes relating to the set-off of bank bills to debts due by 
banks, and actions brought by them or by any assignee, or 
endorsee, or receiver, or officer of such corporations seeking to 
recover such debts. 

His Honor being of opinion that the defendants were not 
entitled to the benefit of the said statutes, which related only 
to domestic, and not to foreign banks, dismissed the rule, and 
the defendants thereupon appealed trom the judgment ren- 
dered for the plaintiffs. 





Jones & Johnston, for the plaintiffs. 
Guion and J. H. Wilson, for the defendants. 


Ropmay, J. The points made by the-detendant before the 
rendition of judgment against him need be noticed only briefly. 

1. It the plaintiff corporation has been dissolved and there 
is no provision of law by which the debts owing to it can be 
collected, of course the plaintiff must fail. Yow v. Horah, 1 
Ire. Eq. 358. But we think that is not the result ot the Act 
of the Legislature of South Carolina to which we were referred, 
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or of the action of the Circuit Court of that State. The cor. 
poration has been declared insolvent and put in liquidation; to 
some extent the exercise of its corporate privileges has been 
prohibited; but the interest and object of the whole proceed- 
ing is to keep it alive until its assets have been collected and 
distributed under the superintendence of the Court. 

2. The C. C. P., Sec. 299, allows an appeal to this Court 
from an order of the Superior Court granting or refusing a 
new trial, and if it appeared that a continuance had been re- 
fused to a party when, in law, he was entitled to it, or when 
the refnsal was manifestly unjust and oppressive, and merits 
were shown, perhaps this Court might grant grant a new trial 
on that ground. But neither of those was the case here. The 
junction of Baldwin’s name with the Bank as plaintiff was noe 
surprise.to the defendant, for notice of an intention to do so 
had been given at a previous term. The amendment did not 
in any way alter the defense, or require or permit any change 
in the pleading. No separate right was claimed for Baldwin. 
He was made a party as receiver, and merely to note to whom 
the recovery, it obtained, would be payable. As to the reasons 
for a continuance grounded on the absence of the defendant, 
&c., evidently his Honor was a much better judge of them than 
we can be. And evenit,in any case, we had the right to revise 
his discretion, it must certainly be one of plain and palpable 
error, to justify us in undertaking te do sv. Nothing ot that 
sort appears here. 

3. The principal question is upon the motion of the detend- 
ant, that satistaction of the judgment be entered on his paying 
into Court the amount of the judgment in the bills of the 
plaintiff, Bank. The Judge declined to allow it. In this we 
think the Judge erred. 

At the close of the war it appeared that most, if not all, of 
the Banks ot the Southern States, were unable to redeem their 
bills in lawful money, and that consequently they were de- 
preciated, not only below their face value, but in some cases 
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bélow what might be paid on them it the assets of the Bank 
were faithfully applied to their redemption. “This state ef 
things offered a field for the Banks and their officers, who alone 
could know the extent of the assets and the actual value of the 
bills, to buy them up at depressed prices, while they were col- 
lecting the debts due to them in lawful money. Under these 
ercumstances, it seemed to the Legislature a wise policy to 
allow the debtors of the Banks to set-off the bills of the Banks 
against their indebtedness. 

In this view the acts of 22d of August, 1868, and of 17th 
March. 1869, (acts 1868-9, ch. 77) and of 13th December, 
1869, (acts ot 1469-70, ch. 4) were passed. The two first 
acts applied to Banks generally. The last, by which the right 
claimed by defendant in this case is given, is contined in its 
terms to Banks chartered by this State, and the plaintiff con- 
tends that it cannot by legitimate construction be extended to 
it. He also contends that the whole of this legislation, both as 
to domestic and toreign Banks, is unconstitutional, as impairing 
the obligation of contracts. Certainly it this last position be 
correct as respects foreign Banks, it ‘will equally hold with 
respect to domestic ones. For the Legislature has no more 
right to impair the obligation of a contract made with one 


- than the other class of Banks. But it does not seem to us that 


the legislation in question is open to this objection. The doc- 
trine of set-off has long had a place inthe law. And although, 
under the practice before the acts in question, a defendant could 
only plead as a set-off a debt ot the plaintiff owing to him at 
the commencement of the action, yet this was not by reason 
of any unchangeable principle of justice, but arose out of the 
rules ot pleading. For it a defendant, whose claim was rejec- 
ted under his plea of set-off, could obtain a judgment on it in a 
separate action before payment ot the jndgment against him, 
the Court would set-oft the two judgments and allow execution 
for the excess only. The law of set-off was a part of the law 
of the remedy, and consequently within the power of the Leg- 
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islature to change at its pleasure, by prescribing the time or 
stage of the plaintiff’s action at which it should be available. 

That is all that the Legislature has done. It does not deny 
to the plaintiff the full obligation of the contract to him; it 
only says to him you must also perform the contract you have 
made. Mann v. Blount, 65, N. C.99. Bank of Charlotte 
v. Hart, at this term. 

As to the application of the act of 1869 to foreign Banks 
suing in this State, corporations created in one country can 
sue in the Courts of another country by comity only. Bank 
of U.S. v. Earle, 13 Pet. 519. The Legislature may deny to 
a foreign corporation that right, or may impose conditions on 
its exercise. 

It would be a strange policy for a State to allow to a foreign 
Bank, suing in its Courts, privileges denied to its own. We 
think that, by a proper construction of the act of 1869, all Banks 
suing a citizen of this State in the Courts of this State must be 
regarded in that snit as chartered by this State, for their char- 
ter and corporate existence is recognized by the law of this 
State for the purposes of the suit. The former acts include 
foreign Banks in their general terms. Al] three of them how- 
ever are in part materia, parts ot the same general policy, and 
must receive a similar construction. Judgment below affirmed 
and on payment of the bills ot the plaintiff into Court. Let satis- 
faction be entered in this Court. 


Prr Curram. Judgment accordingly. 






Sk  endeeemenrget em 


LT 











JUNE TERM, 1872. 






































IsteER v. BRown anv Cox. 





STEPHEN W. ISLER vs. ISAAC BROWN and W. A. COX. 


ee 


As a general rule, as soon as the facts of a case are determined, whether 
by the pleadings, a case agreed, a special verdict, ora general verdict 
subject to a case agreed, it is the duty of the Court having jurisdiction 
to give judgment upon them, and if the case be in the Supreme Court 
upon appeal, it is the duty of that Court to give such judgment as the 
Court below ought to have-given. 


When the facts have been once determined, provided there has been no 
irregularity in the proceedings, no Court has a right to deprive the par- 
ties of the standpoint they have gained, by setting aside the verdict or 
other form of finding, and re-open the issues thus regularly concluded. 

The Covrt will not grant a certiorari to operate as a supersedeas, upon a 
suggestion that the record in the Court below is erroneous, and rely 
upon the contingency of an amendment, especially when the party has 
had ample opportunity of having the same amended so as to speak the 
truth. 

[Isler v. Brown, 66 N. C. 558.] 





This was a motion for judgment and a writ of possession 
heard before Clarke, J., at Spring Term, 1872, of Jonzs Court. 

This case was before the Court at January Term, 1872, and 
is reported in 66, N. C. 558. The facts are stated in the 
opinion of the Court. 

Upon motion in the Court below his Honor entered judg- 
ment upon the record for the plaintiff: ‘That he recover the 

- said lands and tenaments specified in the ¢ mplaint, and that 

he is entitled to a writ of possession,” &c. 

Defendants appealed. 





Green, for the plaintiff. 
Haughton, for the detendants. 


Ropman, J. As the record now appears before us the case 
is this: The plaintiff alleged title in fee to certain lands which 
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defendants were wrongfully possessed of. Defendants admit. 
ted possession but claimed title in themselves. Upon this issue 
was joined. It was submitted to a jury, who under the instrue- 
tions of the Court found for the defendants as to the lands con- 
veyed by Cox to Brown. At the same term of the Superior 
Court the record states, “ The tacts in this case being admitted 
and agreed on by the parties, and it being submitted by the 
parties to his Honor whether in law upon the facts admitted, 
the plaintiff is entitled to recover, his Honor decides that the 
plaintiff has no title to the land aforesaid, but that he recover 
a different tract also sued for, &c.” From this judgment the 
plaintiff appealed to this Court, and the tacts admitted were 
sent up as u part of the record, as a case agreed. The case is 
reported 66 N. C. 558. 

Thjs Court held that plaintiff was entitled to recover, re: 
versed the judgment below, and ordered a venire de novo. 
We did not then notice that the case had come up on a case 
agreed ; but supposing that our opinion settled the questions 
hetween the parties, and that perhaps the plaintiff might desire 
to amend his complaint so as to demand judgment for a con- 
veyance of the legal estate of Brown to him, and that it would 
be more convenient to all parties to have the judgment ren- 
dered below, than here, we remanded the case in order that the 
proper proceedings might be had in the Court below. On 
getting back to that Court, the defendants contended that they 
were entitled to a new trial of the issues before a jury, notwith- 
standing they had admitted a state of facts and submitted their 
case to the Court upon it. His Honor, however, gave judg- 
ment for plaintiff, and defendants appealed. 

We think there can be no doubt as to the practice proper 
under the circumstances. There is an apparent, though nota 
real, inconsistency between a general verdict for the defendants 
and a case agreed, or state of facts admitted. The effect and 


meaning ot the whole is, that there was a general verdict sub- ~ 


ject to a case agreed; that is, subject to be modified or altered 
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according to the opinion of the Court on the effect in law of 
the.tacts admitted. The parties by agreement converted the 
general verdict into a special one. If the general verdict had 
stood without. being qualified by agreement, the plaintiff would 
have excepted to the instructions of the Court, and upon his 
exceptions being sustained, the Court would of necessity have 
ordered a new trial, because no determined state of facts 
would have been before it to which it could apply the 
law. But we think it is true, at least as a general 
rule, that as soon as the facts’ of a case are determined, 
whether by the pleadings, or a case agreed, or a special ver- 
viet, cr a general verdict subject to a case agreed (as here), 
provided they be of such a nature that a Court can give judg- 
ment upon them, it is the duty of the Court having jurisdic- 
tion to give judgment upon them; and if the case be here 
upon an appeal, it is the duty of this Court to give such judg- 
ment as the Court below ought to have given. When the 
facts have been once determined, provided there has been no 
irregularity in the proceedings by which they are determined, 
no Court has a right to deprive the parties of the standpoint 
they have gained, by setting aside the verdict or other form of 
finding, and re-open the issues thus regularly concluded. To 
do so would be to violate the policy of the law, which favors 
the speedy adjustment of controversies, to encroach on thie 
powers of the rightful triers of facts, and to injure the parties. 
See Jns. Co. v. Boykin, 12 Wall. 8. ©. 483, and authorities 
cited. If when this case was last before us, it had been called 
to our attention that it was upon a case agreed (as in substance 
it was) we would have then given final judgment here. 

Judgmert that plaintiff recover the lands described in his 
compléipt, with five cents damages and costs. 

Atter the foregoing opinion had been prepared, but before 
it was delivered, the counsel for.the defendant moved for 


‘another certiorari, upon a statement that althongh the tran- 


ecript of the record, (the accuracy of which is not denied), 
12 ) 
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shows that a certain state of facts was agreed to, yet such was 
not the understanding and intention of the parties. The only 
‘way in which, under the certiorari, if allowed, the defendant 
could vary the record from its present appearance, would be 
by procuring an order for its amendment in the Court below, 
upon such proof as would satisfy the Judge that it was erro- 
neus in point of faet. We haveno means of knowing whether 
this could probably be done or not. But we think we cannot 
grant a certiorari returnable to the next term, which would 
operate as a supersedeas of execution, upon any such con- 
tingency. 

All detences must be taken in apt time, and the defendant 
has had abundant opportunity to have the record amended so 
as to make it speak the truth, if it fails to do so as it is. 


Per Curiam. Motion refused. 








BENJAMIN F. STILLY and wife #. MYER RICE, Ex’r. 


Where an executor buys property at his own sale, either directly or indi- 
rectly, such sale will (as of course) be set aside at the instance of the 
parties interested. 

The agent who bids in the property at such sale i is not @ necessary party 
in a proceeding to set it aside. 


‘his was a petition to set aside a sale ot land heard before 
Moore, J., at Fall Term, 1871, of Prrr Superior Court. 

The tollowing statement was signed by the presidingy udge : 
“This cause coming on for further direction upon the com- 
plaint, answer and proofs, the Court proceeded to hear the 
cause, and after argument finds the facts to be: That the tes- 
tator of the defendant Myer Rice died seized of two separate 
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tracts of land which he directed in his last will and testament 
to be sold by said executor, Myer Rice: that said executor 
to sale both tracts together, in consequence of which 
the land did not bring more than one half of its real value, 
and that said land was bid off by the wife of the executor. 
The Court doth turther find that there wasa collusion between 
the executor and his wife and James A. Garland, the auctioneer, 
tor the purpose of defrauding the plaintiffs and preventing com- 
petion among bidders. The conduct of said executor on the 
day of sale, was calculated, and was intended, and did dis- 
courage competition among bidders.. The Court doth there- 
upon order and adjudge that the sale of the real estate hereto- 
fore made by the defendant Myer Rice, as executor of Thomas 
Wiggins, be set aside, and that said Rice proceed to sell, at the 
court house door in Greenville, the real estate devised to be 
sold, in seperate tracts upon a credit of twelve months &. &c. 
The cause retained for further orders. 
rrom the toregoing order the defendant Myer Rice appealed 
to the Supreme Court. 


Phillips & Merrimon, tor the plaintiff. 
Warren & Carter and Batchelor for detendant. 


Pearson, C. J. There is no error in the order made in the 
Court below, of which the defendant can complain ; the tacts 
found establish that the executor either directly or indirectly 
attempted to buy property at his own sale. Such dealings 
have always met with the disapprobation of the Courts, and 
are, as of course, set aside at the instance of the parties interest- 
ed in the fund. 

The only exception to the ruling of his Honor that the 
learned counsel in this Court could suggest, was that the wite 
of the executor having bid in the property, was a necessary | 
party. This exception is not tenable. The wife could not 
make a contract or bid except as the agent of her husband, and 
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the agent is not a necessary party. In our case, there is not 
only the agency implied by law, but the executor in his answer 
admits, that “he had determined before the sale, that if the 
lands did not bring more than he regarded as a fair value for 
them, he would have them bid off tor his own benefit.” 

The facts show, that the executor is not a fit person to make 
the sale of the land, and it also appears that many articles Of 
personal property were bid in by the executor, or by his wife, 
or by other persons, for his benefit. There is also, from the 
evidence, probable cause to believe that many articles of per- 
sonal property were not exposed to sale, but were sept up to 
the garret as things belonging to the wife of the executor. 

The decree in the Court below will be modified, so that the 
Judge in the Court below, instead of ordering the sale to be 
made by the executor, shall order it to be made by some fit 
person to be selected by the Court. The decree will also be 
modified, so that the order of reference may direct the clerk 
in stating the account of the executor, to charge him with the 
fall value of every article of personal property bought by him, 
or for him, directly or indirectly, and of any article of personal 
property belonging to the testator, which was not sold. Costs 
to be paid by appellant. 


Pre Ovriam. Judgment accordingly. 
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L. W. BATCHELOR, Adm’r. vs. L. G. MAOON e al, 


A purchaser of land is never required to accept a doubtful title, He is 
not required to do so, although the fullest indemnity by way of general 
warranty may be tendered, 

When an action is brought by an Administrator against the obligors of a 
bond, to recover the purchase money for a tract of land, and it appears 
from the pleadings that there is a question as to the title of the land not 
“free from doubt,” and that the “right cannot be administered ” with- 
out having the heirs at law and all parties in interest before the Court, 
the case, under the present system, will be remanded, with a view of 
making proper parties, _ 


Civ, action, tried before Clarke, J., at Spring Term, 1871 
of the Superior Court of Hauirax. 

The record shows that an action was commenced by the 
plaintiff against the defendant on the 31st day of March, 1871. 
At Spring Term, 1871, this entry is made on the appearance 
docket: ‘Case for Supreme Court, whereupon the plaintiff 
executes his appeal bond, &c., which is accepted, and is here- 
with sent up, &c.” 

The following statement, as a case agreed, is filed with the 
transcript, viz: This was an action for the recovery of two 
notes, given by the defendants to the plaintiff, for the sum of 
$1,854.50, with interest from the 2d day of February, 1870. 
The notes were given for the purchase of a tract of land sold 
by the plaintiff, as administrator of John Faulcon, deceased, 
under proceedings for that purpose, which are admitted to be 
regular. - 

The defendant alleged that the said John Faulcon had no 
title to the said lands, and objected to paying the notes for that 
reason, and in support of this allegation he showed the will of 
Mrs. B. Faulcon, by which the land was devised to said John 
Faulcon. The following is a copy of so much of the will as is 
material to the case: 
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“Item 4th. I will and bequeath to my beloved son John 
Faulcon, all my lands lying west and north of Smiley’s branch, 
except the Winters tract, and that part ot the Atkins tract 
given to the children of O. B. Allen. Also, one-half ot my 
negro slaves that I may die possessed of, together with those 
now in his possession (except those loaned to my grand-dangh- 
ter, Ann P. Allen, in this will) to him and his heirs torever. 
But should my son John Faulcon die without lawful issue, 
then, and tn that case, it is my request, inasmuch as it was his 
father’s wish, that the above yiven legacy be by him conveyed 
by will in writing to his brother, Isaac N. Faulcon, or to any 
one or more of my grand-children.” 

It is admitted that the land devised by the testatrix in the 
foregoing clause of her will, to the said John Faulcon, was the 
same which was sold by the plaintiff, as administrator of the 
said John Faulcon, and purchased by the defendants, and for 
which the said two notes were given. 

It is further admitted, that the said John Faulcon died in- 
testate and without issue, leaving him surviving the said Isaac 
N. Faulcon and five or six grand-children of the said testatrix. 

It is thereupon agreed between the said parties, that if the 
said John Faulcon did not acquire an estate in fee simple in 
the said land under the said will, then judgment shall be ren- 
dered for the defendant. But if the said John Faulcon did 
acquire an estate in fee simple under the said will, then judg- 
ment shall be rendered in favor of the plaintiff for the amount 
of said notes and interest.” 

Upon this case agreed is rendered the following judgment, 
by his Honor W. J. Clarke: 

“Upon consideration of the foregoing case agreed I am of 
opinion that John Faulcon, deceased, did not, under and by 
virtue of the will of Mrs. Faulcon, acquire fan estate in fee in 
the land in the pleadings referred to.” 


Batchelor and Moore & Gatling, for the plaintiff. 
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Badger and Devereux, tor the defendants. 


Pranson, O. J. A purchaser is never compelled to pay up 
the purchase money and to accept a doubtful title; he is not 
required to do so, although the fullest indemnity by way of 
general warrauty be tendered. 

Upon the opening of the argument it seemed clear that, on 
the case agreed, the questions growing out of the construction 
ot Mrs. Faulcon’s will were worthy of serious consideration, 
and that the validity ot the title, which the plaintiff offers to 
make to the defendant, based upon the assumption that his 
intestate was seized of an absolute fee simple estate, is a ques- 
tion that cannot be considered as free of doubt. So it was 
evident that “the right could not be administered,” unless the 
* heirs-at-law of the intestate, and also all of the persons who 
may be embraced by the supposed contingent limitation, or 
contingent power of appointment, or contingent declaration 
of trust (which it may be termed), interested in the construe- 
tion of the will of Mrs. Fauleon, were made parties to the pro- 
ceeding. Under the old mode of procedure, the plaintiff 
would have taken judgment at law upon the two sale notes, 
whereupon the defendant would have filed his original bill in 
equity for a specific performance of the contract, if the vendor 
could make a good title. Otherwise, for its rescission, and in 
the meantime, for an injunction against an execution on the 
judgment at law, a reference, as of course, to enquire into the 
title, report the vendor cannot make a perfect title, decretal 
order, allowing the vendor six months in which to perfect his 
title by procuring releases, confirmation, &c. Final decree, 
“the contract is rescinded, &c., &c.” 

Under the ©. OC. P., all of these proceedings are had in one 
Court, and the legal conclusions from the facts set out in the 
case agreed must grow out of the equitable counter-claim set 
up by the defendant, which is, in plain English, “he don’t 
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want to pay his money unless he gets a good title to the land; 
but is willing to pay up provided he gets a good title.” 

The facts set out in the case agreed do not put it in ‘the 
power of the Oourt “to administer the right,” for an adjudi- 
cation of the question of title, as between the plaintiff and 
defendant, will not conclude the question in regard to the per- 
sons setting up claim under the will of Mrs. Faulcon. Under 
the old mode of procedure, the result would have been a 
rescission of the contract of sale ; but in CO. C. P., sec. 61, “the 
right can be administered” under the power to make any per- 
son a party, who is a necessary party to a complete determina- 
tion of the question involved in the controversy. To this 
end the persons above referred to are necessary parties, in 
order to make the judgment conclusive in respect to all of the 
parties having an interest or claim in respect to the subject ot 
controversy. One of the recommendations of the new Code 
is, that it supplies this desideratum in the old mode of pro- 
cedure, and enables the Court 7m one action to settle the whole 
question and put an end to the litigation. 

The case will be remanded, to the end that new parties may 
be made, and the costs of this appeal will abide the result of 
the action. 

It may be observed, that this case furnishes an illustration of ° 
the truth, that a knowledge of the old mode of procedure is 
necessary to a thorough understanding of C. C. P., and will 
explain why, applicants for licenses are required to study 
Chitty, Stephens, and Adams on equity. OC. C. P. cannot be 
understood and practically applied without a knowledge of the 
old mode of procedure. 


Perr Cvris. Cause remanded. 
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HENY REIGER os. JOHN D. DAVIS et al. 


It is a rule of law, that where a debtor, much embarrassed, conveys prop- 
erty of much value to a near realative, snd the transaction is secret, 

' and no one present to witness the trade except these near relatives, it 
must be regarded as fraudulent. But where these relatives are examined 
as witnesses, and depose to the fairness and bona jides of the contract, 
and that there was no purpose of secrecy, it then becomes a question 
for the jury to determine the intent of the parties, and to find the con- 
tract fraudulent, or otherwise, as the evidence may satisfy them. 

A Judge, in commenting upon the testimony, may, by his manner and 
emphasis, intimate an opinion upon the facts, and violate the act of 
1796. The record, however, must show such peculiarity of manner and 
emphasis, that the Court may see whether or not the act has been 
violated. 

An absolute conveyance for a valuable consideration is good, notwith- 
standing the intent of the maker to defraud, if the grantee was not a 
party to such fraud, and bought without any knowledge of the corrupt 
intent. 

[Satterwhite v. Hicks, Busb. 105, State v. Simmons, 6 Jones 21. Derries 
v. Haywood, 63 N. C. 58, and Lassiter v. Davis, 64 N. C. 498, cited and 
approved. | 


Civil action tried betore Clarke, J/., at Spring Term, 1871, 
of Carteret Superior Court. 

The action was brought to recover possession of a lot in the 
town of Beaufort. Both parties claimed under Abigail Hill ; 
the plaintiff under a judgment and execution against Abi- 
gail Hill and a sale by the sheriff in May, 1869; the defen- 
dant, Ward, under a purchase ‘from the said Abigail Hill, 
prior to the teste ot plaintiff’s execution, his deed bearing date 
November Ist. 1865. 

Plaintiff introduced the record of a judgment, at Fall Term, 
1867, of Carteret Court against Abigail Hill and C. W. Hill, 
which was founded on a note given in 1856. Upon this 
judgment executions were issued, the last of which was a 
ven. ex. from Fall Term, 1868, under which the sheriff sold. 
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The plaintiff, to show the indebtedness of Abigail Hill, intro- 
duced the record of other judgments against her, some of them 
upon claims due before the date of defendants’ deed. He also 
introduced evidence tending to show the insolvency of the 
said Abigail Hill after her conveyance to the detendant Ward, 
It was in evidence that the defendant Ward was a nephew of 
Mrs. Hill, and that the consideration of the deed was a note of 
$2,000, principal and interest given by Mrs. Hill to her son O. 
W. Hill and which had been purchased by Ward for the sum 
of $1,300, the face of the note. Evidence was also introduced 
tending to show that Ward had very little property, that he 
was a young man who had been in the Confederate army until 
the surrender, and that during the year 1865 he lived with 
Mrs. Hill, and was not engaged in any particular business. It 
was also proved by a witness that he was the agent of Mrs. 
Hill to rent her lots in Beaufort, trom the Fall of 1865 until 
the fall of 1868, and the first information he had of the sale 
was trom a letter dated in April 1867. 

The defendant Ward was examined as a witness. He testi- 
fied, that he bought the lot in dispute from Mrs. Hill for $2,000. 
The payment was made in a note due from her to her son C. 
W. Hill for $1,300, given in 1866. He purchased this note for 
$1,300, and paid for the same five hundred dollars in cash and 
the remainder in a note given by himself for $800. This pur- 
chase was made in October 1865. The deed was written by 
©. W. Hill and delivered at Mrs. Hill’s house a few days after 
it was written. It was kept by witness until its registration 
in September 1868. Witness had no special business in 1865, 
and lived with C. W. Hill and Mrs. Hill his mother. He 
worked for the five hundred dollars. 

He turther testified, that. he claimed the property trom and 
after the execution of the deed to him in November, 1865, and 
that the note was given to C. W. Hill by his mother in settle 
ment of her guardian account. 
©. W. Hill was examined as a witness and testified, that 
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there was no secrecy in the transaction between his mother and 
defendant Ward, and that the trade was known to the neigh- 
bors. The note of $1,300 wasfgiven to him by his mother, for 
the consideration which had been stated by Ward. He was 
paid as Ward had testified, and used the $800 note in payment 
of debts. Witness sold the’ note to raise money which he - 
needed at the time. He wrote the deed and witnessed it with 
two others. 

There was evidence as to the value of the property, varying 
from two thousand to three thousand dollars. 

His Honor charged the jury, that fraud vitiates every 
transaction into which it enters, and affects all who are cogni- 
zant ot it. The part for the jury to determine is, was the con- 
veyance from Mrs. Hill to Ward, dated November Ist, 1865, 
executed for the purpose of detrauding the plaintiff, a creditor 
of Mrs. Hill, or all of her creditors? If so, the deedis void. 

If Mrs. Hill and her son ©. W. Hill conspired to cover up 
her property to defraud her creditors, Ward must he proved 
to have known it, or circumstances must he shown which 
would have conveyed such information to a man of ordinary 
prudence and intelligence. 

A voluntary conveyance of property without consideration 
by onein insolvent circumstances would be prima facie fraud- 
ulent. But a man in failing circumstances may prefer one 
creditor to another. Mrs. Hill may lawfully preter her son to 
other creditors, but such transactions are viewed with sus- 
picion. A badge ot fraud is secrecy. How wasit in this case ? 
Ward and Hill say there was no secrecy, and, in addition, there 
were other witnesses to the deed. If the vendor remains in 
possession, it is not indication of fraud it such possession is con- 
sistent with the deed; but continuing in possession with gross 
inadequacy of price is a badge of fraud. Does the evidence 
satisfy that Mrs. Hill was insolvent in 1865? Her becoming 
so after the deed to Ward does not affect him. Does the bar 
gain between Ward and OC. W. Hill, in the purchase of the 










IN THE SUPREME COURT. 





RgieER 0. Davis é al, 





note for $1,300, aftord, of itself, or in connection with other 
circumstances, satisfactory evidence that Ward was a party to 
the imiguitous transaction of endeavoring to detrand Mrs, 
Hill’s creditors? Is it consistent with reason that every man 
who trades with one in failing circumstances is a party toa 
. traud . : 

If Ward made a good bargain, it does not vitiate the deed, 
unless the price was grossly inadequate. And even if Mrs. 
Hill and her son acted dishonestly, it does not affect Ward if 
he was an innocent purchaser for a valuable consideration. The 
jury must be satisfied, that the note purchased was fictitious, 
and that Ward knew it, or ought to have knownit. His Honor 
said that the purchase of a note for $1,300, worth $2,000, was 
not 2 grossly inadequate price. Nor is the purchase of prop- 
erty valued at $3,000 for $2,000, with rents reserved, such a 
grossly inadequate price, as of itself singly and alone, to con- 
stitute fraud. 

There was a verdict tor the defendants. Tule for new trial. 
Rule discharged. Judgment and appeal. 


Haughton, for the plaintiff. 
Smith & Strong and Batchelor, for the defendants. 


Borpen, J. This was a civil action for the recovery of land, 
both parties claiming under Abigail Hill. The plaintiff, by a pur- 
chase at a sale of the Sheriff, under a judgment and execu- 
tion against the said Abigail, and the detendants by a purchase 
made by Ward, under whom the defendant claims, previous to 
the test of the execution under which the plaintiff sets up title ; 
and the main question in the cause was as to the bona jides of 
the sale to Ward. This is quite a different case from the case 
of Satterthwaite v. Hicks, cited by plaintiffs counsel. In this 
case the parties to the transaction were examined as witnesses, 
and testified that the trade was fair and dona fide, and likewise 
proved the consideration paid for the land was a fair price, and 
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that there was no purpose of secrecy: But in the case cited 
by plaintiff there was no evidence how, or upon what consid- 
ération the several bonds used in payment were founded, and 
these formed a large portion ot the consideration for the pur- 
chase. , 

It is a rule of law, to be laid down by the Court, that when 
a debtor, much embarrassed, conveys property of much value 
to a near relative, and the transaction is secret, and no one is 
present to witness the trade but these near relatives, it is to be 
regarded as fraudulent; but when these relatives are made 
witnesses in the cause, and depose to the fairness and bona 
fides of the transaction, and that there was, in fact, no purpose 
of secrecy ; it then becomes a question for the jury to deter- 
mine the intent which influenced the parties, and to find it 
frandulent or otherwise, as the evidence might satisfy them. 
Upon this part ‘of the case, we think his Honor submitted the 
question fairly to the jury, with proper instructions, to enable 
them to arrive at the truth of the transaction. 

There were various badges of fraud alleged on the part of 
the plaintiff, but all these were brought by his Honor dis- 
tinctly to the notice of the jury, in his charge, with the like 
proper instruction, and we find no error in this. 

But it is insisted on the part of the plaintiff, that his Honor 
invaded the province of the jury, and violated the Act of °96, 
by expressing an opinion upon the facts of the case. 

This violation of the Act of 96 is alleged to have been 
made in using the following language : 

Does the bargain between Ward and Dr. Hill, by which he 
bought a note on Mrs. Hill, amounting in principul and in- 
terest to $2000, for its face, $1300, afford of itselffeor in con- 
nection with the embarrassed condition of Mrs. Hill, satistac 
tory evidence that Ward was a party to the iniquitous trans- 
action of endeavoring to detraud Mrs. Hill’s creditors? Is it 
consistent with reason, that every man who trades with one in 
failing circumstances, is a party to a traud? 
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These questions might have been asked in such a tone and 
manner, as to convey to the jury his Honor’s opinion upon the 
facts. But when the record merely shows that these questions 
were asked, without anything in the record showing the 
emphasis or manner in which they were asked, this Court can- 
not see that his Honor violated the Act of 96. In the case of 
the State v. Simmons, cited as authority by the counsel, it 
appeared upon the record that his Honor who tried that case, 
asked the question with emphasis and in an animated tone, 
where was the evrdence to establish the fact? Had the record 
in this case showed that these questions had been asked with 
peculiar emphasis and in an animated tone, as in the case of 
the State v. Simmons, this Court would have felt bound, by 
that authority, to grant a new trial. 

It is further insisted that his Honor erred in instructing the 
jury, “ that it Mrs. Hill and her son conspired to cover up her 
property to defraud her ereditors, Ward would not be affected 
by such fraud if he had no knowledge thereof, and the trade 
was in fact bona fide on his part.” 

The counsel tor the plaintiff, to show that his Honor erred 
in this part of his charge, cited the case of Devries and Co. v. 
Phillips and Haywood, 63 N. ©. R. 53. The opinion of his 
Honor in that case is misrepresented, if it is supposed to mean 
that a fraudulent intent on the part of the debtor alone will 
render the contract void on the ground of traud, when the 
grantee has no knowledge of this fraudulent intent, and the 
trade is bona fide on his part and tor a fair consideration. To 
vitiate the trade and render it fraudulent and void, the grantee 
must be a party to this corrupt intent, or have some knowledge 
of the exggution of it at the time of the execution of the con- 
tract. Lassiter v. Davis, 64 N. OC. R. 498. 

There is no error. This will be certified. 


Prr Cur. Judgment affirmed. 
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EPHRAIM WESTCOTT, Adm’r. os. HENRY C, HEWLETT. 


A Judge of the Superior Court has no power, upon motion, to set aside 

' and vacate a judgment of the former County Courts, rendered in a 

matter touching the administration of a dead man's estate. Such mo- 
tion should be made before the Clerk, as Judge of Probate. 


Motion to set aside and vacate a judgment of the County 
Court, heard before Russell, J., at January Term, 1872, of 
New Hanover Superior Court. ; 

-Alexander I. Hewlett died in the County of New Hanover 
in the year 1865, having previously made and published his 
last will and testament. The will was duly admitted to Pro- 
bateat Jan. Terin, 1866, of the County Court, and the plaintiff 
Westcott was appointed adm’r., with the will annexed. By 
the said will the testator devised to Henry O. Hewlett, a lot 
in the town ot Wilmington known as No. 70. He also devised 
other real estate to his other children, James and Jeremiah 
Hewlett, who are made parties to this motion, and to several 
others, who are defendants in this motion, with the administra- 
tor Westcott. 

At December Term, 1866, the administrator Westcott, filed 
his petition in the County Court against Henry OC. Hewlet*, to 
make the land devised to him assets for the payment of debts. 
None of the other devisees were made parties defendants, and 
Henry OC. Hewlett was a non-resident and was brought into 
Court by publication. He did not enter an appearance or 
make any defence to the action. At March Term, 1867, the 
prayer of the petition was granted and an order made to sell 
the land. In pursuance of the order the land was sold by the 
administrator, a report was made of the sale, purchase money 
paid and title was made to the purchaser. His Honor after 
hearing the argument of counsel disallowed the motion to set 
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aside and vacate the order of sale, &c. And the parties making 
the motion appealed to the Supreme Court. 


Strange, for the appellants. 
W. S. & D. J. Devane, for the appellee. 


Boynen, J. This was a motion before the Judge of the Su- 
perior Court, to vacate what purported to be a judgment ren- 
dered in the Court of Pleas and Quarter Sessions, under our 
former system, granting a license for the sale of the land of a 
decedent, for the payment of his debts; and the party making 
this motion was a party defendant in the original action, and 
now bases his right to vacate on the ground that the judgment 
of the County Court was a mere nullity, and absolutely void. 
If this be so (which we do not undertake to decide) then the 
entries on the records of the said Court, purporting to bea 
judgment, can injure no one, as all parties whose interest would 
have been affected by said entries, had they constituted a judg- 
ment in fact, may now treat the proceedings ot the County 
Court as having no existence, as they can in no way be preju- 
diced by them. 

But, were it otherwise, we think the party has mistaken his 
remedy, if he has any, and that the motion to vacate should 
have been made before the Clerk of the Court, as Judge of 
Probate, and not before the Judge of the Superior Court. 
This is a matter touching the proper administration of a dead 
man’s estate, which jurisdiction of the County Court has been 
transferred to the Clerk as Judge of Probate, and not to the 
Superior Court. This point has been heretofore decided by 
this Court. 

There was no error. This will be certified. 


Per Curiam. Judgment affirmed. 
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WM. McCOMBS, Adm’r., &c. es, THE N. C. RAILROAD COMPANY. 


Where a witness was examined to prove that a Railroad Company had 
failed to deliver, to another Company, four bales of cotton according to 
its undertaking, it was not competent for said witness to state the con- 
clusion to which he had come, by a comparison of the receipts given 
by the latter Company for a week's shipment, and the books kept by 
the plaintiff in the action, 


When there is no evidence to sustain the declaration of a plantiff, it is 
the duty of the Court so to instruct the jury. 


When a bailment is for the benefit of the ddilee only, he is bound to take 
extraordinary care, but when it is for the benefit of the dailor only, the 
bailee is only liable for gross neglect, Crassa negligentia, 


Action of assumpsit, begun under the old system, tried 
before Logan, J., Fall Term, 1871, of Mecktensure Superior 
Court. 

The action was brought to recover the value of four bales of 
cotton, which came into possession of the defendant and were 
alleged to have been lost by negligence. Plaintiff declared : 

1st. Upon a special contract, to deliver the cotton to the 
Charlotte & South Carolina Railroad Company, at Charlotte, 
tor shipment. 

2d. Upon a general undertaking, or custom of defendant’s 
agents, to deliver cotton shipped over its road to the agents of 
the Charlotte & South Carolina Railroad Company. 

3d. Ayainst the defendant as a warehouseman. 

4th. Against defendant as a common carrier. 

Dr.Gilmer testified that he contracted to sell to Farrow, plain- 
tiffs intestate, who was a cotton merchant in Charlotte, four bales 
ot cotton by sample. He lived at a depot called Harrisburg, some 
fifteen miles from Charlotte. He contracted with defendant to 
carry four bales of cotton trom Harrisburg to Charlotte. 
Witness came to Charlotte with his cotton, which was taken 
out of the cars and placed in the depot building of defendant. 
18 
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Plaintifi’s intestate sent one of his clerks, with witness, to ex- 
amine the cotton, which was done, and the cotton weighed and 
paid tor. The cotton was weighed on the scales of detend- 
ant in the depot building, and left there. 

Nesbit testifies that he was in the employment of plaintift’s 
intestate at the time spoken of by Dr. Gilmer. That a clerk 
of the house was sent with Gilmer to examine and weigh the 
cotton. That during the week they purchased from ninety to 
a hundred bales of cotton, all of which were delivered to the 
Charlotte & South Carolina Railroad Company for shipment, 
and receipts taken therefur. 

Plaintiff preved by this witness, after objection by the de- 
fendant, that he had never seen the cotton bought from Gilmer, 
but that he compared the receipts given with the books kept 
by plaintiff's intestate, and there was a deficiency of four bales, 

Witness further testified that it was the practice, or custom, 
between the defendant and the Charlotte & South Carolina 
Railroad Company, for the agents of the tormer at Charlotte to 
deliver to the agents of the latter any cotton which came over 
the North Carolina Railroad tor shipment, and take receipts 
theretor, without any special direetion. This evidenee was ob- 
jected to, but received by the Court. 

A. H. Martin testified that he was the agent of the Charlotte 
& South Carolina Railroad Company, at the time spoken of ; 
and that the cotton was not received at the.depot of his company. 

After objection, this witness was permitted to prove the 
custom spoken of by Nesbit, via: That it was customary for 
defendant to deliver cotton intended for shipment over the 
Charlotte & South Carolina Railroad directly, withont any 
special instructions from shippers. 

Ilis Honor was requested to instruct the jury, that the four 
vales of cutton were not embraced within the custom alleged by 
plaintiff, and that there was no special contract to forward the 
cotton beyond Charlotte, or to keep it in defendant’s warehouse. 
His Honor, after reciting the evidence, instructed the jury that 
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a common carrier was an insurer, except against injury or loss 
occasioned by the act ot God or the common enemy; that a 
warehouseman was responsible for ordinary neglect for goods 
entrusted to his care; that a bailee for hire was bound for 
ordinary neglect, but a gratuitous bailee for extraordinary care. 

He left it to the jury to say, whether the defendant was liable 
as 4 common carrier, warchouseman, bailee, or under a special 
contract, and did not otherwise respond to the defendant’s 


prayer. 
Verdict for plaintiff. Rule for venire de novo. Rule dis- 
charged. Judgment and appeal. 


J. H. Wilson, for the plaintiff. 
Barringer and Bailey, for the defendant. 


Pearson, C. J. We can see no principle upon which the 
witness, Nesbit, should have been allowed to state, “that on 
Saturday of that week, in comparing the shipping receipts with 
intestate’s books, it was found that there was a. difference of 
tour bales.” 

If the books had been produced in Court, the entries could 
not have been offered in evidence, and it was still more objec- 
tionable, to permit a witness to state the result at which he had 
arrived, by a comparison; neither the shipping receipts nor 
. hooks being present to verify its correctness. 

His Honor erred in refusing to instruct the jury, “that there 
was no evidence of an undertaking on the part of the defend- 
ant to deliver those four bales to the Charlotte & South Caro- 
lina Railroad fur transportation. By a contract with Gilmer, 
the defendant undertook to deliver the cotton at its depot in 
Charlotte to Gilmer, there being no consignee. Gilmer came 
on the same train aud received the cotton at the defendant’s 
depot in Charlotte; so the contract with Gilmer was executed, 
and Gilmer, like a prudent man, had an eye to the cotton until 
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it was weighed and paid for. It had been taken into the depot 
house of defendant, for the purpose of being weighed. After 
that Gilmer had no further concern with it, and, for anght that 
appears, the four bales of cotton were left on the floor of de- 
fendant’s depot house, and were not in the charge of any one, 
except that it was constructively in the possession of Farrow, 
who had bought and paid for it, and so, of course, was under 
his charge, or that of his agents. 

There is no evidence that Farrow notified the agent of de- 
fendant, that he had bought Gilmer’s four bales of cotton. 
There is no evidence that Farrow requested the agent of the 
defendant to carry the four bales trom the defendant’s depot 
and deliver it to the Charlotte & South Carolina Railroad for 
transportation, and undertook to pay what such carrying from 
the one depot to the other was reasonably worth, and there is 
no evidence that Farrow notified the defendant's agent of the 
consignee, to whom the cotton was to be sent, or ot the place 
to which it was to be sent. Under these circumstances, had 
the defendant shipped the cotton on the Charlotte & South 
Carolina Railroad, consigned to no one, and without a place of 
delivery, the act would not only have been looked upon “as 
officious,” and subjecting the defendant to damages, but foolish! 

Suppose there was a custom, or general undertaking, binding 
on the detendant, to deliver to the Charlotte and South Caro- 
lina Railroad all cotton which came on.the defendant’s road 
to Charlotte, “for shipment to market,” that is with a through 
ticket, to some consignee at some place beyond Charlotte, such 
custom or general undertaking had no application to these four 
bales ot cotton. This cotton was not sent on the defendant's 
road to Charlotte, “for shipment to market,” jbut was, by the 
contract with Gilmer, to be carried to Charlotte, and there to 
be delivered to him ; with which contract the defendant fully 
complied, and that was the end of it, in the absence of any 
evidence that the defendant, at the instance of Farrow, under- 
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took to deliver the cotton to the Charlotte and South Carolina 
Railroad, for transportation beyond that point. 

Pressed with this difficulty, the plaintiff’s counsel, as we 
infer from his Honor’s charge, then took the position that the 
defendant undertook, as warehouseman, to keep the cotton for 
the plaintiff. His Honor ought to have instructed the jury 
that there was no evidence to support the allegation, that the 
defendant had undertaken, as a warehouseman, to keep the 
cotton for the plaintiff. There is no evidence that the defend- 
ant knew that the plaintiff had bought the cotton, or ever had 
any communication with him in respect to this cotton. 

We must infer from his Honor’s charge, that plaintiff’s 
counsel then took the position that as the cotton, after being 
weighed, was left on the floor of the detendant’s depot house, 
it will be presumed that the detendant gratuitously undertook 
to keep it for the owner, whoever he might be, and as the 
plaintift turns out to be the owner, he has the right to avail 
himself of this gratuitous undertaking. 

Without conceding this presumption, but supposing it to be 
so tor the sake ot the argument, his Honor erred in charging 
the jury that “a gratuitous bailee is bound to take extraor- 
dinary care.” This is manifestly erroneous, as applicable to the 
case in hand. His Honor inadvertently reversed the rule of 
law, and confounded the matter. When abailment is for the 
benefit of the dailee only, he is bound to take extraordinary 
care, and is liable tor slight neglect. When a bailiment is for 
the benefit of the dailor only, which is the supposed case we 
have under discussion, the bailee is only liable for gross neg- 
lect, “ crassa negligentia,” approaching very near to fraud. 

It is not necessary to advert to the other points in the case. 
Either these four bales were sent on the Charlotte & South 
Carolina Railroad, and there is a mistake in the comparison of 
the shipping receipts and the books of Farrow, or else the 
cotton was misappropriated by the agents ot Farrow, or by the 
agents of the detendant, or it was stolen by some third person. 
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Although this action was commenced in 1857, it is the plain- 
tiff’s mistortune that he has not, as yet, been able to reach the 
merits of the case. 


Per Curiam. Venire dé novo. 








8. B. ALEXANDER 0s, ATLANTIC, TENN. & OHIO RAILROAD 
COMPANY. 


Where a Railroad Company issued bonds, payable at their office, ia a par- 
ticular way, and at the maturity of the bonds there was no office of the 
Company at the place; Held, that a demand for payment elsewhere was 
sufficient. 

A bond of a Railroad Company for the payment of money, executed in 
1862, comes within the provision of the ordinance of the Convention of 
1865, and is “ presumed to be solvable in money of the value of Con- 
federate currency, subject to evidence of a different intent by the par- 
ties.” 

In the absence of all evidence to show the consideration of such bonds, 
or that the parties intended otherwise than is presumed by the ordi- 
nance, a different intent will not be implied from a provision in the 
charter, that the Company may make contracts for building the road, 
and may pay contractors in bonds at par value. 


This was a civil action, tried before J/enry, /., at a Special 
Term of Mrck.ensure Superior Court, held in January, 1872. 

The plaintiff declared on three bonds of $500 each, issued 
by the Atlantic, Tennessee & Ohio Railroad Company, in 
April and May, 1862, and also for two hundred and three cou- 
pons of said bonds, of similar series. The payment of these 
bonds and coupons was guaranteed by the Charlotte & South 
Carolina Railroad Company. 
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The following is a copy of one of the bonds : 

“STATE OF NORTH CAROLINA, 
Arvantic, Tennessey & Onto Ramroap (Company: 

On the ist of November, 1869, the Atlantic, Tennessee & 
Ohio Railroad Company promises to pay to Charlotte & South 
Carolina Railroad Company, or bearer, at their office, in Char- 
lotte or Statesville, five hundred dollars, with interest, &c., 
semi-annually, according to the tenor and upon the presenta- 
tion of the coupons, &c., &e. This bond is issued in conformity 
to the Charter, and by the authority of the Stockholders, and 
may be converted into stock of said Company at par by the 
holder.” 

The coupon is inf the following form : 

“The Treasurer of the Atlantic, Tennessee & Ohio Railroad 
Company, in North Carolina, promises to pay to bearer, on the 
Ist day of November, 1569, fifteen dollars for interest due on 
bond No. 169. 

(Signed.) M. L. W., Zreasurer.” 

It was proved, that the iron of the Atlantic, Tennessee & 
Ohio Railroad Company had been taken up by the Contederate 
authorities in 1863, and that, after that, there was no office of 
tke Company in Charlotte or Statesville, until 1870. 

This suit was begun in November, 1869. The President of 
the Company swore, that from 1864 until 1869 the books ot the 
Company were kept at Columbia, and that, as President, he 
was the financial agent ot the Company, and kept his office in 
Charlotte, N.C.; that the reconstruction of the road com- 
menced in 1869, and that after that time the Treasurer’s office 
_ was kept in Statesville, N. O. 

Defendant's counsel asked the Court to charge the jury, that 
the plaintiff could not recover, for want of a demand accord- 
ing to the tenor of the bond and the endorsement thereon ; 
that the bonds and coupons were subject to the scale of de- 
preciation, established by law. 

His Honor charged that, if the defendant had no office either 
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in Statesville or Charlotte, at the time of the demand alleged 
in the complaint, which was made of the Company, but at no 
specified place, it was sufficient; And that the scale of depreeia- 
tion established by the Legislature did not apply to the bonds or 
coupons. 

Verdict for plaintiff. Motion tor new trial. Motion over. 
ruled. Judgment and appeal. 


Jones & Johnston, for plaintiff. 
Wilson and Barringer, for defendant. 


Reape, J. The case presents two points : 
‘ 1. Whether there was a sufficient deriand, before action 
brought ? 

2. Whether the bond and coupons are subject to the legis 
lutive scale? 

1. The bonds on their tace were to be presented at the office 
of the defendant in Charlotte or Statesville. They were not 
so presented, because, as was alleged, the defendant had no 
offices at those places at the time of their maturity, and so 
they were presented to the defendant elsewhere, and payment 
demanded. 

His Honor instructed the jury, that, it the defendant had no 
offices at the places named, then the demand made at their 
office in Columbia, 8S. C., was sufficient. .We think the in- 
struction was right, even upon the supposition that a demand 
was necessary. 

2. The ordinance ot the Convention, Octuber 1865, provides 
that all executory contracts, solvable in money, made between 
certain dates, including the date of these bonds, shall be deemed 
to have been made with the understanding that they were 
solvable in money of the value of Confederate currency, accord- 
ing to a scale which the Legislature should fix, subject to 
evidence of a different intent of the parties. 

Here was a contract solvable in money, and deemed to be 


























JUNE TERM, 1873. 





ALEXANDER ¢. ATLANTIC, Tenn. & Ouro R. R. Co. 





solvable in Confederate currency. Was there any evidence that 
the parties intended otherwise, so as to take this case out of the 
presumption made by the ordinance? It is not pretended that 
there was any such intent expressed by the parties, but it is 
insisted that such intent is to be implied —that the bonds ex- 
“press upon their face that they are issued in “conformity to 
the charter,” and that the charter forbids the bonds of the 
Company “to be used at a discount below their par value,” 
and, therefore, it is to be implied, that when the Company 
issued these bonds it got par value for them; and that when 
the Company comes to pay the bonds, it must pay par value, 
4.¢, the nominal amount. But this seems not to be true in 
fact. The charter (S. 41) provides that the Company may 
make contracts for building the road, and may pay the con- 
tractors in bonds at par value, 7. ¢., may pay a hundred dollar 
debt with a hundred dollar bond; but then, the debt may 
have been contracted with a view to the depreciation of the 
hond with which payment was to be made, so that a hundred 
dollar contract in name may have been only a filty dollar, or a 
ten dollar contract, in value. And, in such a case, a hundred 
dollar bond issued at par in name, in payment of snch contract, 
would really be issued for the value of fifty dollars or ten 
dollars. So that, in view ot the history of the time when these 
bonds were issued, of which we take notice, it is rather to be 
implied, if indeed it be not to be taken as certain, that the 
bonds, although issued at par in name, were really issued at 
very great discount. Especially is this to be taken to be so, 
inasmuch as the plaintiff has nut shown fur what these bonds 
were issued, or what consideration was actually paid for them. 

It wou'd have been competent for the plaintiff to show that 
these bonds were given in payment for labor, or for materials, 
and to show the value of the labor or materials. But he has 
shown nothing to relieve the case from the presumption that 
the bonds are solvable in money, of the value of Confederate 
currency at the time they were issued, 
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And then it is insisted, that if it appears, either expressly or 
by implication, or by presumption, that the bonds were issued 
for less than par, then the Company acted wltra vires, and the 
bonds are void. 

It would do the plaintiff no good to maintain this, for there- 
by he woald lose his debt altogether ; and the defendant has* 
made no such objection. The plaintiff's counsel did insist, 
that no such presumption attached to the bonds; because the 
company had no power to issue bonds with such a quality, 
But still, he insisted, that if the bonds have that quality, yet, 
the company cannot take advantage of its own wrong, and 
repudiate them. The argument is a dangerous one for the 
plaintiff, becanse the authorities aie, that if the company had 
no power to issue the bonds, they are void; but if they had 
pewer to issue them, and there was only some ¢érregularity 
connected with them, the company shall not take advantage of 
such irregularity. Here then, the plaintiff says, the company 
had power to issue the bonds, and is liable for their fulZ value: 
the company admits its power to issue the bonds, but insists, 
that it is liable only for their real value. Both parties, there- 
tore, admit the power to issue the bonds just as they are, and 
their construction only is before the Court. The charter 
authorizes the issue of the bonds, at their par, or full value, in 
payment tor building the road ; and allows them to be conver- 
ted into stock, dollar tor dollar, or redeemed with money ; and 
then the statute says, that shall be deemed to be money of the 
value of Confederate -Treasury notes, nothing else appearing. 
The bonds themeelves stipulate, that they may be converted 
into stock at their par value, by the holder. The holder, the 
plaintiff, has chosen not to-convert them into stock, but to sue 
tor their money value; which, in the absence of proot to the 
contrary, the statute tixes to be money of the value of Confed- 
erate notes. 

There is error. 


Per Curiam Ventre de novo. 
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J. N. HARSHAW et al., Ex’rs., &c. os. JOHN DOBSON. 


Where the presiding Judge of a Superior Court, at one of its Terms in 
the Fall of 1863, made a violent charge to the grand jury, upon the 
subject of Confederate money in payment of debts, in which he said, 
among other things, that a refusal to receive such money was an indict- 
able offence, and threatened to punish all who so refused; and where 
he procured a presentment to be made by the. grand jury against a 
judgment creditor, who refused. to take Confederate currency in pay- 
ment of a judgment rendcred in 1858, upon a bond given for land, and 
payable in specie; and furthermore, threatened said creditor that if he 
did not receive such currency he would send him to jail, or to Rich 
mond, Va.; and the creditor, under fear, being an infirm old man, did 
receive such currency in payment of his judgment, and did execute and 
deliver a deed for the land, which he had contracted to sell; 

Held, That the re€eipt of the Contederate currency, under such cireum- 
stances, was under duress, and was nota payment or the jadgment fur- 
ther than the value of such currency, and that the land conveyed should 
be considered a security for the purchase money. 

A judgment debtor who pays a debt and receives a deed under such cir 
cumstances of intimidation and duress, although he did not procure 
them to be brought about, cannot avail himself of such an advantage 
to perpetrate an unconscientious act. 


Civit action, tried before Mitchell, J., at Spring Term, 1872, 
of the Superior Court of Catawsna. 

This case was betore the Vourt at January Term, 1870, upon 
the complaint and demurrer filed. The demurrer was over- 
ruled, and, by agreement of parties, the defendant was allowed 
to answer. His answer was filed; issues of fact, under the di- 
rection of the Court, were submitted toa jury, and several 
witnesses were examined. 

The material parts of the complaint and answer, the issues, 
and the facts proved, are stated in the opinion of the Conrt. 

Plaintiff moved for judgment on the fourth issue, which, with 
the response of the jury, is as follows: 
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“Did Harshaw receive Confederate money in payment of 
said judgment, under fear and duress, and against his will ?” 

Response of jury. “ He did.” 

His Honor refused plaintiff's prayer for judgment, and gave 
judgment for the defendant, from which plaintiff appealed to 
the Supreme Court. 


Bynum and Folk, tor plaintiffs. 
No counsel for defendant. 


Reape, J. This case was before us at January Term, 1870, 
reported in 64 N. CO. R. 384. It stood then upon demurrer to 
the complaint, upon the ground that the facts set out did not 
constitute duress. 

The demurrer’ was overruled, and judgment would have 
been rendered then for the plaintiff, but for the%act that it was 
agreed of record by the parties that, if the demurrer should 
be overruled, there should not be judgment tor the plaintiff, 
but the defendant should answer and the case should stand upon 
proofs. It is now before us, not in the usual form, and, on that 
account, the delicate questions involved are the more embar- 
rassiny. There are no exceptions to evidence received, nor to 
evidence ruled out; no instructions asked for, nor objections to 
instructions given. Indeed, it does not appear that any instruc 
tions were given at all; but the complaint, answer, issues, ver- 
dict, testimony of witnesses, and the judgment of the Court, 
are sent up as the “case” for this Court. 

The complaint is, that'in 1850, the plaintiffs’ testator, Jacob 
Hlarshaw, sold to the defendant a tract of land, at $5,000, and 
took the defendant’s bond for the price, and gave the defendant 
penal bond in $10,000, to make title when the money should 
be paid. There was a balance due upon the defendant’s bond 
when the war commenced. Harshaw had sued upon the bond 
before the war, and obtained judgment in Burke Superior 
Court. After the war commenced and Confederate money was 
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in circulation at a depreciation, Harshaw gave the Clerk of the 
Court directions not to issue execution, and not to receive Con- 
federate money. At Fall Term of Burke Superior Court, there 
being much excitement in the public mind about Confederate 
money, and prejudice against those who refused it, the Judge 
who held’the Court charged the Grand Jury, “that it was an 
indictable offence for a citizen of the Contederate States to re- 
tuse to receive its money in payment of debts; and that, trom 
his place on the bench, said Judge threatened with punishment 
and imprisonment, in the County jail, or in some prison of said 
Government, such person who should dare to refuse said money 
in payment as aforesaid.” That during the term of the Court 
the defendant, by his counsel, moved “to be allowed to pay off 
and satisfy said judgment in Confederate money. And the 
Court allowed the motion, and directed said payment to be en- 
tered of recor@in said Court, as a satisfaction of said judg- 
ment.” That Harshaw, by his counsel, protested against the 
payment betore the Court. That the Judge, during the term, 
“sent word to Harshaw that it was his fixed purpose, in case 
he did not receive Confederate money in payment of said 
judgment, to cause him to be sent to Richmond.” “ That on 
receipt of said message, being infirm in bodily health, and well 
stricken in years, the said Harshaw, knowing the fanatical 
character of said Judge, and belicving that such was his pur- 
pose, and under terror and fear of his lite,” received the money. 
It is also stated, that Harshaw had, before that, refused to re 
ceive Confederate money from the defendant, and that the 
defendant continued to procure the threats of the Judge, and 
well knew of the terror excited thereby, and took advantage 
of it to pay off the debt in depreciated currency. 

The answer denies that the defendant had before tendered 
Confederate money to Harshaw, and had been retused ; or that 
he procured the charge or threats of the Judge, or that Har- 
shaw received the money unwillingly, or under duress, or that 
he was in any danger. 
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1. The first issue was, Did Jacob Harshaw refuse to take 
Confederate money in payment of the judgment? 

To this the jury respond, “He did, but after consultation 
with his counsel received it.” 

2. Did Harshaw give notice to the clerk, not to receive any 
other money except gold or silver coin in payment of said 
judgment ¢ 

To this the jury respond, “He did.” 

3. Did Harshaw receive Confederate money in payment ot 
said judgment voluntarily and of his own consent ¢ 

To this the jury respond, “ No.” 

4. Did Harshaw receive Confederate money in payment of 
said judgment under fear and duress, and against his will ? 

To this the jury respond, “Ile did.” 

Taken in connection with the complaint and answer, the 
question is, Do these findings by the jury, make out a case of 
payment under duress? Clearly they do. They make outa 
case of judicial tyranny as monstrous as, we are glad to say, it is 
rare. We have looked into the testimony, not for the purpose 
of controlling the case thereby, but to see whether the case 
was not overstated in the complaint, and in the finding of the 
jury ; but it is manitest that the facts go even beyond the com- 
plaint. From uncontradicted testimony, it appears that the 
judge not only did charge the grand jury to present every man 
who refused Confederate money, but that he went into the 
grand jury room with a presentment prepared against Har- 
shaw, and directed the grand jurors to sign it, and send it into 
Court by the foreman; that he took the presentment in an 
envelope to the clerk, and directed him to send it to the 
authorities. He was seen “ writing a mittimus to send Har- 


shaw to jail,’ and when remonstrated with, “that Harshaw. 


was an old man and it was a pity to send him to prison” he 
sent the witness to Harshaw and said, “Geto Harshaw and 
tell him, if he dont take Dobson’s money, I will put him in 
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jail.” And there was much more behaviour to the same 
effect, which it seems not only put Harshaw in tear of his life, 
and excited the community, so that according to one witness, 
“it was in every body’s mouth,” “and the sentiment was that 
the people must take it or be punished.” And it would seem 
that cven the bar were appalled, and made no protest against 
it; and even Harshaw’s own counsel, after going to see the 
judge, came back and told his client, that “ he had better take 
it.” 

But supposing all this to be true, that Harshaw did receive 
the money under duress, still the defendant says he is not affec- 
ted by the duress ; because he did not procure or cause it. And 
it is true, that, in response to issue 5: 

5. “Was the said payment in Confederate money forced 
upon Harshaw by fraud and circumvention of the detendant ?” 

The jury regpond, * No, it was not.” 

And the question is, how does that finding affect the case ¢ 
It must be remembered that the jury, upon prior issues, found 
that Harshaw had not only refused to receive Contederate 
money of the defendant, but had instructed the clerk not to 
receive it. Aside trom the question of duress, therefore, the 
defendant had no right to pay Confederate money to the clerk, 
because the clerk had no right to receive it. Ilarshaw might 
have refused to receive the money of the clerk, and then, the 
payment wonld have amounted to nothing. And, although he 
received the money of the clerk, yet, that did not amount to a 
ratification of the payment; because, he received it under 
duress. But, furthermore, although the detendant did not 
instigate the duress ; yet, he took advantage of it, to perpetrate 
an unconsientions act, upon an infirm old man; and it is the 
sane as if he had instigated it. 

It is turther said by the defendant that, whatever may have 
been the effect of what was done about his payment of the 
money to Larshaw, it was all eured by the fact that, some time 
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atterwards, the said Harshaw voluntarily made him a deed to 
the land ; and such is the finding of the jury upon the 6th 
issue. But then, it must be remembered that Harshaw was 
under a penal bond of $10,000, to make the deed when the 
money was paid; and the acceptance of the deed, under the 
circumstances, was but a continuation of the advantage which 
the defendant had obtained; and, in a Court of conscience, it 
cannot be allowed to avail him. And, again, it cannot avail 
him, because it does not affect the question as to whether the 
debt was paid, but only the question as to whether the land 
ought to be held liable as a security for the debt. And we 
think that, very clearly, it ought to be held as security for the 
debt, notwithstanding the deed from Harshaw to the defendant. 

In view of the fraud and duress which was practiced upon 
Harshaw, we have considered, whether the defendant is entitled, 
as a credit upon the judgment, to the value of the Confederate 
money which he paid. And we incline to the opinion that 
the plaintiff would have been entitled to an issue, as to whether 
Harshaw had used the money to profit, and if he had not, he 
would not be liable to acevunt for it; but it appears, that the 
plaintiff moved for judgment, only for the balance due him 
upon his judgment, after deducting the value of the Confederate 
money paid, fixing the value by the legislative scale. 

We are of the opinion that his Honor erred, in retusing the 
plaintiff judgment according to his prayer: And it is con- 
sidered that judgment be entered here, as it ought to have 
been entered below, for the balance due, $3,300, as of 1st De- 
cember, 1862, with interest from that time, subject to a deduc- 
tion of the amount of the value of the Confederate money 
paid at that time, according to the legislative scale, with in- 
terest thereon, as to which there will be a reference to the 
Clerk here. It is also considered, that the land mentioned in 
the pleading is a security for the satisfaction of the judgment ; 
and that if the money is not paid, or it the execution which 
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may issue shall be returned not satisfied, the defendant shall 
surrender the deed to be cancelled, and such further proceed- 
ings shall be had as may be necessary, to subject the land to 
sale for the satisfaction ot the judgment in this Court. 

There is error. 


Per Curtam. Judginent reversed. 








W. P. MOORE es, THE N. C. RAILROAD COMPANY. 


The Clerk of the Superior Court of one County has no right to issue a 
summons returnable to the Superior Court of another County; ut 
irregularity of service is waived by an appcarance and answer in bar. 


{Howerton v. Tate, 66 N.C. R. 431. 


Motion to dimiss a civil suit, heard before Logan, J., at the 
Superior Court of Cazarrvs, Spring Term, 1872. 

Tlie plaintiff sued out a summons trom the Clerk of the 
Superior Court of Mecklenburg County, against the delendant, 
returnable to Spring Term, 1570, of Cabarrus Superior Court. 
The summons was returred “ executed.” Plaintitt filed a com- 
plaint at the appearance term, and at the same term the defen- 
dant answered in bar of the action. At Spring Term, 1872, a 
motion to dismiss was made by the defendant’s counsel, upon 
the ground that the clerk of Mecklenburg had no power to 
issue a summons returnable to Cabarrus Superior Court. It 
was agreed that plaintiff lived in Craven, and that defendant 
was a corporation, extending through and doing business in the 
Counties of Mecklenburg and Cabarrus. His Honor allowed 
the motion and dismissed the suit. From which judgment 
plaintiff appealed to the Supreme Court. 

14 
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J. E. Brown and Wilson, tor plaintiff. 
C. Dowd and Barringer, tor defendant. 


Ropman, J. The Clerk of the Superior Court of Mecklen- 
burg has no right to issue a summons returnable to the Superior 
Court of Cabarrus. J/owerton v. Tate 66 N. C. 431; Acts, 
1868-9, ch. 76, sec. 2. 

The defendant nevertheless appeared and answered in bar. 
We are of opinion that the irregularity was thereby waived. 
If no summons at all had been issued, the filing of a complaint 
and answer would have constituted a cause in Court. 

Judgment reversed, and case remanded, to be proceeded in 
according to law. 

Let this opinion be certified. 


Per Curiam. Judgment reversed. 








STATE cs, ANDREW J. JONES. 


General words in a statute do not authorize an act to be done, which is 
expressly prohibited by a former statute ; plain and positive words must 
be used. , 

The wet of the General Assembly, ratified February 16th, 1871, requiring 
“the President and Directors of the several Railroad Companies of this 
State, upon demand, to account with and transfer to their successors, 
al! the money, books, papers and choses in action belonging to such 
company,” is sufficiently general in its language, taken by itself, to em- 
brace bonds of the State ; but the said act must be taken and construed 
in connection with two other acts, viz: act February 5th, 1870, and act 
March 8th, 1870. Thus taken and construed, the acts of February 5th, 

1870, and March 8th, 1870, dispose of the bonds known as special tax 

bonds, and the act of 1871 has reference only to “ money, choses in ac- 

tion, property and effects belonging to the company ;” 


ane, 
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Therefore, an indictment under the said act of February, 1871, cannot be 
sustained against a former President of the Western Railroad Com- 
pany, for retusing to transfer to his successor in office certain special tax 
bonds, which were issued under an act ratified February 3d, 1869, and 
which came into the hands of the said former President, for the use and 
benefit of the company. 


| State v. Krebs, 64 N.C. 604 and MeAden v. Jenkins, 64 N.C, 800, cited and 
approved. } 


Carmina Action, tried before Buxton, J., at Spring Term, 
1872, of the Superior Court ot Moore. 

The indictineut charged, in substance, that the defendant, A, 
J. Jones, “ was heretotore President of the Western Railroad 
Company, and that on or about the 18th ef January, 1872, one 
L. C. Jones was elected President, to succeed the said A. J. 
Jones as President, and that on the 23d day of February, 1872, 
demand was made by the President and Directors of said Com- 
pany upon the said A. J. Jones, that he should account with 
the President and Directors of said Company, who had been 
elected to succeed him, the said A. J, Jones, President, and 
the late Directors of said Company, and transfer to thei forth- 
with all the moneys, books, papers, choses in action, property 
and effects belonging to the said Company, and that the said 





Note.—Chap. 72, Acts 1870-"71 ; Feb. 16th, 1871. 

Sec. 1. The General Assembly of North Carolina do enact, That the 
President and Directors of the several railroads of this State, and all per- 
sons acting under them, are hereby required, upon demand, to account 
with the President and Directors elected or appointed to succeed them, 
and shall transfer to them forthwith all the money, books, papers, choses 
in action, property and effects of every kind and description belonging to 
such company, and that a refusal or failure to account for and transfer all 
the money, books, papers, choses in aetion, property and effects, as herein 
required, shall be deemed a misdemeanor, and, upon conviction in any 
Superior Court of this State, shall be punished by imprisonment in the 
penitentiary of this State for not less than one nor more than five years, 
and by fine, at the discretion of the Court. 
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A. J. Jones, &c., did refuse to account for and transfer to the 
said President, &c., all the money, books, papers, choses in 
action, property and effects belonging to said Company, for 
which he ought to have accounted and transferred to them, to 
wit: certain coupon bonds of the State ot North Carolina, 
which said bonds were delivered to the said A. J. Jones, Pres- 
ident ot the Western Railroad Company, on or about the 22d 
day ot June, A. D. 1869, by the Public Treasurer of the said 
State, in payment of the subscription made by the State of 
North Carolina to the capital stock of the said Western Rail- 
road Company, amounting to about the sum ot one million 
two hundred and sixty-four thousand nine hundred and eighty- 
three dollars and forty-two cents, which were received by the 
said A. J. Jones tor the use and benefit of said Company, and 
also certain money whieh had been at times received by the 
said Jones while President, for the use and benefit of the Com- 
pany ; to the evil example, &c., and contrary to the statute in 
such case made and provided, and against the peace and dignity 
of the State.” 

Defendant pleaded not guilty- 

In the case nade out and sent to this Court by the Judge 
below, all the testimony is incorporated. A greater part ot 
this testimony, which is very voluminous, is not important to 
be stated, under the view taken of the matter in the opinion 
of the Court. 

It was proved that the defendant, as President of the West- 
ern Railroad Company, received from the State Treasury 132 
special tax bonds, with coupons attached, and running for thirty 
years. He also received thirty thousand dollars in cash, in 
payment of interest on these bonds. A demand was made by 
the President and Directors for the bonds (special tax) issued 
for the benefit of the Company, and “all other assets and et- 
tects of the Company.” Defendant presented an account of 
$55,000 ; said he did not recognize the authority of the Di- 
rectors, but proposed to leave the account if they would allow 
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it. The Board refused to allow it. It was then withdrawn. 
He stated that the bonds had been placed in the hands ot 
brokers to be sold, and that only a portion had been sold. 
None of the bonds were returned to the Railroad Company or 
to the State Treasury. 

The counsel for the detendant, among other prayers for 
special instructions, asked the Court to charge the jury: 

That the act of February 3d, 1869, was no longer operative, 
having been repealed by an act ratified 8th March, 1870. 

(1.) That the repealing act of Sth March, 1870, is valid, 
because the power of repeal was reserved to the Legislature 
by Art. 8, Sec. 1, of the Constitution. 

(2.) If the repealing act of March 8th is not valid in conse 
quence of the Legislature having no right to repeal, still the 
special tax bonds are not subjects to be aceounted for by the 
defendant; because they are not named as such im the act of 
the 16th February, 1871, under which the indictment is 
drawn, and because the act of 16th February, 1871, could not 
have these special tax bonds in view, as it was passed snb- 
sequently to the act of 5th February, 1870, being the act to 
restore the credit of the State, which required the return of 
these bonds to the State treasury. 

(3.) It the repealing act of 1870 is valid, it affected all the 
special tax bonds authorized by the act ot February 3d, 1869, 
to be delivered to the Western Railroad Company, not only the 
$1,000,000 to pay the additional subscription, but also the 
$500,000 in bonds to be exchanged for second mortgage bonds, 
&c., &e. 

The Court charged, in response to this request, that whether 
the act of March Sth, 1870, was valid or not, it did not relieve 
the defendant from liability, under the act ot 16th February, 
1871, for what he may have received tor the use of the Rail- 
road Company. Compliance with the act, requiring a return 
ot the bonds to the State treasury, would have relieved the de- 
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tendant trom liability, but such compliance is nowhere alleged 
or proved. 

The Court was further of opinion, that, although the act of 
of February 16th, 1871, did not mention coupon bonds nomi- 
natim, yet terms are used broad enough to embrace them, viz: 
all money, books, papers, choses in action, property, and 
effects of every kind and decription belonging to said com- 
pany. 

Many other requests for special instructions were made. 
There were also exceptions to the ruling of the Court upon 
questions of evidence. To set these out in full is not neces- 
sary. 

The Judge, after an elaborate charge, concluded by saying: 
“Upon the whole, so far as the legal positions assumed by the 
detendant’s counsel are concerned, the Court is of opinion, and 
so instructs the jury, that they are insufficient to shelter the 


defendant from legal liability under act of 16th February, 
1871.” 

The jury returned a verdict of guilty ; Rule for new trial; 
Rule discharged. There was a motion tor wenire de novo, 
which was also refused; Motion in arrest of judgment was 
overruled ; Judgment and appeal by defendant. 


Attorney General, McRae and Battle & Son, for the State. 
B. & T. C. Fuller, for the defendant. 


Pearson, C. J. It is not enough that a man is guilty ; his 
guilt must be proved according to the law of the land, before 
he can be punished. This principle is set out in “ the Decla- 
ration of Rights,” as a sacred guaranty necessary for the pro- 
tection of life and liberty. 

The prisoner is indicted under the act of 16th February, 
1871. The gravamen of the charge is, that as President of 
the road he received a million and a quarter of the bonds of 
the State, and on demand by his successor in office, failed to 
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account for and transfer the said bonds. The prisoner has no 
doubt been guilty of a breach of his official duty; say, he 
squandered away these bonds—committed a devastavit, as the 
old books term it ; say, if you choose, that he carried the bonds 
to the city of New York, and recklessly lost them at gaming 
tables—for which he deserves and has received the reprobation 
ot all honest men ; still, if the bonds are not embraced by the 
provisions and meaning of the statute under which he is in- 
dicted, his guilt has not been proved according to the law of 
the land. 

We are of opinion, that the act of 16th February, 1871, does 
not embrace these bonds. The general words of the act are 
broad enough to include these bonds, and if the act stood by 
itself, such would be its construction; but there are two other 
acts that must be taken in connection with the act under con- 
sideration, and the matter is made clear by the forcible point of 
view in which it was presented by Mr. Fuller, on the argument. 

Suppose the three acts to be set outin one statute. Section 
1. It shall be the duty of the several Presidents of railroads, 
who have received bonds of the State, to file before the Gov- 
ernor a statement on oath, showing the amount ot the bonds 
received, what amount of the bonds have been sold or hy- 
pothecated, and what amount of the bonds remain on hand. 
And it shall be the duty ot such President to return to the 
Public Treasurer, subject to the order of the Governor, all ot 
the bonds remaining on hand, and in case of neglect or refusal, 
such President shall be guilty of a felony, and on conviction, 
he shall be imprisoned in the State Prison tor not less than 
five years. Prosecutions under this act shali be in the Superior 
Court of Wake County. (Act 5th February, 1870.) Section 
2. All acts passed at the last session of the Legislature, making 
appropriations to railroad companies, are hereby repealed, and 
all bonds of the State issued under said acts, now in the hands 
ot any President, shall be immediately returned to the Treas- 
urer, (Act 8th March, 1870.) Section 3. The Presidents of the 
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several railroads in this State are hereby required, upon de 
mand, to account with the Presidents elected or appointed to 
succeed them, and shall transfer to such successors forthwith, 
“all the money, books, papers, choses in action, property and 
effects ot every kind and description, belonging to such com 
pany, and a refusal to account for and transfer all the money, 
books, &c., as herein required, shall be deemed a misdemeanor, 
and such President, upon conviction in any Superior Court of 
the State, shall be punished by imprisonment in the Peniten- 
tiary of the State, for not less than one, nor more than five 
years, and by fine, at the discretion of the Court. (Act 16th 
February, 1871.) 

By the first two sections, the acts under which the special 
tax bonds (as they are termed) were issued, are repealed. The 
bonds are declared to be worthless, and a requisition is made 
upon the presidents of the railroads having any of them on 
hand, immediately to return them to the Public Treasurer, on 
pain of imprisonment for not less than five years in the Peni- 
tentiary. 

By the third section, if it be construed to embrace “ special 
tax bonds,” the bonds are treated as things ot value, belong- 
ing to the railroad company, and the outgoing presidents are 
required to account for and to transfer these bonds to their 
successors, on pain of imprisonment in the Penitentiary not 
exceeding five years. 

This construction makes the three acts inconsistent, and re- 
sults in absurdity. Ilow can a president of a railroad transfer 
to his successor in oftice the very same bonds which he is 
required to return to the Public Treasurer? 

This absurdity is avoided by the construction that the acts 
of February, 1870, and March, 1870, dispose ot the special tax 
bonds, and the act of Feb., 1871, has reference only to money, 
choses in action, property and effects belonging to the com- 
pany, and remaining in the hands of a president, who has gone 
out of office, and refuses on demand to account for and transfer 





















JUNE TERM, 1872. 





State ov. Jonus. 





the same to his successors. This must be so, unless we impute 
to the General Assembly an intention, “ covertly,” to repeal 
the acts 5th February, 1870, and 8th March, 1870, and by the 
use of general words in the act 16th February, 1871, to give 
to the special tax bonds a direction, as things of value belong- 
ing to the railroad company, different from the disposition 
which had been made of them by the two preceding acts, in 
which these bonds are specified nominatim and expressly. 
Had the intention been to repeal the two preceding acts, and to 
make a different provision in regard to the special tax bonds, it 
was easy to have said so, in direct words, and we are not at lib 
ty to assume that it was the intention to effect the purpose by 
indirection. State v Krebs 64, N. C. 604, is in point. “ Gen- 
eral words in a statute do not authorize an act to be done, 
which is expressly prohibited by a former statute; plain and 
positive words must be used.” In that case, the defendant 
justitied under a statute, allowing the corporation to sell Jand, 
&c., “in any manner or mode that the corporation shall deem 
best.” It was held, these general words do not authorise sales 
by means of lotteries, that mode of selling being expressly pro- 
hibited by a former statute. A/cAden v. Jenkina, Appendix, 64 
N. ©. 800, is also directly in point. The Treasurer of the 
State was directed to deliver tothe Wilmingtonand Rutherford 
Railroad Company $500,000 of the bonds of the company, upon 
the surrender to him of “ $500,000 of State bonds.” Here the 
words were general ; but itis held that special tax bonds are not 
embraced by the provision and meaning of the act, as sach 
bonds had been by previous legislation declared to be worthless 
and of no value. We rely upon these two cases, and “have 
nothing further to say than what has been already said.” This 
disposes of the case, and entitles the prisoner to a venire de novo. 

The bill of indictment, after charging the prisoner with a 
misdemeanor, in respect to the “one million two hundred and 
sixty-four thousand nine hundred and eighty-three dollars and 
eighty-two cents, of special tax bonds” adds “ and also certain 
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money which had been at divers times received by the said 
Andrew Jackson Jones, while president ot said company, for 
the use and benefit of said company.” 

It is evident, from the statement of the case sent up to this 
Court, that this little charge about the money, which the 
prisoner had received, was on the trial in the Court below run 
over and passed by, like a rabbit in a fox chase; neither the 
counsel nor the Judge, or the jury, seemed to have had this 
little money item of $55,000 in view. The whole field, men, 
horses and dogs were in hot pursuit and open cry of the 
$1,264,983.82, of bonds, the gravamen of the prosecution ; so, 
in point of fact, as to theitem of $55,000 in money the prisoner 
has never been tried. If allowed to look at the evidence 
which his Honor has sent up for our perusal, we should say, the 
prisoner was ready and willing to account for the money that 
had come to his hands; in fact he tendered an account in re- 
spect to the money and exhibited his vouchers, showing a 
balance in his favor of some $3,000. It is evident that the 
demand in regard to the bonds, which, as we have seen, the 
eompany had no right to make, under the act of 1871, was the 
cause of the retuss] by the company to accept and consider the 
account, which the prisoner tendered to the new president and 
directors, in respect to the money, and his vouchers for its ex- 
penditure. In this point ot view his Honor ought to have left 
it to the jury to say, whether the prisoner was not ready and 
willing to account ter the money received by him, apart from 
the special tax bonds; and whether the account and transfer 
in reyard to the money, choses in action, property and effects 
of the company, would not have been effected, but for the 
claim on the part of the company in respect to the special tax 
bonds. 


There is error. 


Venire de nove. 





Perr Curio. 

























JUNE TERM, 1872, 





Strate o. Fereuson ef ail. 


~ 


t 





STATE vs. FERGUSON et ai. 


It is well settled, that ifa Court issuing process has a general jurisdiction 
to issue such process, and the want of jurisdiction does not appcar upon 
the face of the paper, a Sheriff and his assistants may justify under it. 


A civil action may be maintained against a Justice who acts without his 
jurisdiction, and also if he acts irregularly and oppressively; but he is 
not liable for a mere mistak*, or error of judgment. To maintain a 
criminal action against a Justice of the Pcace, it must be alleged and 
shown that he acted without his jurisdiction, or corraptly, and with 
a criminal intent, or at least maliciously and without probable cause. 


A person who acts in good faith, and makes a lawful application to a 
Justice of the Peace for relief within his jurisdiction, cannot be held 
criminally responsible for any irregularities in the proceedings before 
the said Jnstice. 

[State v. McDonald, 3 Dev. 468, State v. Mann, 5 Tred. 45, Hoskins v. 
Young, 2 Dev. & Bat. 527, Welch v. Scott, 5 Ired. 72, State v. Zachary, 
Bus. 432, cited and approved. | 


Indictment for forcible trespass, tried before Afitchell, J., at 
Spring Term, 1872, of the Superior Court of Wiixes. 

It was in evidence, that on the 26th of February, 1872, the 
defendants went to the house of the prosecutor and put him and 
his family out of possession, and against his will. The defend- 
ant Ferguson was the sheriff. Jennings was a deputy. Pow- 
ers and Hampton were summoned to assist. Peden was the 
plaintiff in an action befure the Justice of the Peace, under 
the Jandlord and tenant act. Foster was the Justice of the 
Peace, and was not present at the time of the eviction. 

The defendants justified under process, and showed an exe- 
cution issued by Foster, Justice of the Peace, and directed to 
the Sheriff, commanding him to put Peden into posseseion of 
the lands on which the prosecutor lived. 

The State insisted that the process was void, and was no pro- 
tection to the defendants, and offered in evidence a record of 
the proceedings, trial, verdict, orders, entries, &c., of the Jus- 
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tice of the Peace, and examined Foster as a witness. The 
following is a summary of the proceedings: 

* Motion to quash, on the ground of a want of legal notice. 
Motion overruled. Defendant demanded a jury, which was 
granted, and a jury summoned. Motion to dismiss, tor that Peden 
was not the agent of Mrs. King. Motion overruled, and ad- 
judged that he was agent. Jury were empannelled, who say 
that they find in favor of the detendant. The jury dispersed ; 
afterwards were called back, and the following was added to 
the verdict: By defendant giving security tor the rents of 
the year 1871, and on his failure to give security in fifteen days, 
execution to issue for the possession ot the premises described 
in the affidavit. Plaintiff asked for an appeal, which was 
granted. Atterwards, 24th of February, 1871, the following 
order was made, viz: Defendant failing to give security, plain- 
tiff declines to appeal, and asks tor judgment and possession 
ot the premises described, which is granted. The prosecutor 
was not present when this order was made, and he had no 
notice betore.” 

The Justice ot the Peace issued the process on the 24th of 
February, 1871. The deputy sheriff went to prosecutor's 
house on that day, and informed him that he had the writ, and 
asked jim to vacate the premises. He refused to do so, and 
torbade the sheriff from evicting him. On the 26th ot Feb- 
ruary, the sher‘ff, with the other defendants, except Foster, 
who was not present, went to the house of the prosecutor and 
turned him out. The sheriff returned the process “ executed.” 
Peden was present, but gave no assistance. 

Under the direction ot the Court, a verdict was entered for 
the State, the Judge reserving the questions of law. After- 
wards, upon consideration, the verdict was set aside, and a ver- 
dict of not guilty entered, and the State appealed. 


Attorney General and Battle & Son, for the State. 
Armfield, for detendants. 
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Ropmay, J. This is an indictmentfor a forcible trespass, by 
turning the prosecutor out of his house, against the Sheriff, 
lus deputy, and several persons summoned by the Sheriff to his 
aid, and also against Peden, the plaintift in the execution under 
which the Sherift acted, and Foster, the Justice who issued the 
execution. Foster was not present at the eviction. Peden, it 
is said, was present, “ but gave no assistance ;” from which we 
must understand that he did not take possession of the premises, 
from which the prosecutor was evicted. 

The case of the Sheriff and his deputy and assistants stands 
on a different ground from that of the Justice and the plaintiff 
in this execution, and they must be considered separately. 

1, As to the Sheriff. The law is well settled, that if the Court 
issuing the process had a general jurisdiction to,issue such pro- 
cess, and the want of jurisdiction in the particular case did not 
appear on the process, the Sheriff may justify under it. PAdl- 
lips v. Biron, 1 Strange, 509. Parsons v. Loyd, 2 Wm. Bla., 
846. State v. Weed, 2 Head’s Lead. Cr. Cas., 202 and notes. 
Welch v. Scott, 5 Ire., 72. State v. McDonald, 3 Dev., 468. 
State v. Mann, 5 Ire., 45. Hoskins v Young, 2 D. & B., 527. 

2. lt is equally clear that the assistants, summoned by the 
Sheriff, can justify in like manner with him. In Grant v. 
Blogge, 3 East., 128, it was said on the argument, that 
Willis, C. J., had doubted ot this. But Lord Ellenborough said 
there was no authority to warrant a doubt. 

In this case, the Justice, under the Landlord and Tenant Act, 
(186869, Ch. 156,) had jurisdiction, under proper circum- 
stances, to issue an execution like that pleaded. There was 
nothing on the face of the process to inform the Sheriff that 
the Justice had acted irregularly. The Sheriff was not bound 
to look beyond his process, and we think he was justified in 
obeying it. 

It the action had been a civil one for the trespass, and the 
Sheriff had joined in pleas with parties who could not have 
availed themselves of his peculiar defence, the plea, being bad 
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as to them, would have been bad as to him also. But on an 
indictment, the plea of each defendant is several, and each is 
entitled to any defence he can set up under it. We concur 
with the Judge as to these defendants. 

3. As to the Magistrate. <A civil action may be maintained 
against a Justice who acts without his jurisdiction. Cave v. 
Mountain, 39 E. C. L. R., 482 (1 M. & G.), 42 Id. 825 (12 B. 
889) Id. 2 Q. B. 600, 47. Id. 100 (1 OC. & K. 100.) And also 
it he acts irregularly and oppressively, as 1t he issues a warrant 
for an assault, not super visum, and not complained of on oath, 
before him. Welch v. Scott, ubi sup. But he is not liable for 
a mere mistake or error of judgment. 1 East., 563, note. 

To maintain a criminal action, it must be alleged and shown 
that he acted without his jurisdiction, or corruptly and with a 
criminal intent, or at least maliciously and without probable 
cause. State v. Zachary, Busb. 432, Jew v. Barron, 3 B. and 
Ald. 432, Fentiman, ex parte,2 A.and E. 127. (29 E.C. L. R.) 

There is no such allegation or proof in this case. 

4. As to the plaintiff Peden, we have had more doubt, and 
have fonnd no authority directly bearing on his case. Our 
reasoning is this: It is true he set in motion the proceeding 
which terminated in the illegal eviction of the prosecutor, but 
it is not alleged or proved that he did it maliciously, or with 
the intent to procure an illegal eviction. For aught that ap- 
pears, he made a lawful application to the Justice for a relief 
withiu his jurisdiction. The subsequent irregularities were the 
act of the Justice, over which the plaintiff had no control, and 
for which he is not responsible, He was present at the evic- 
tion, but gave no aid. If the proceeding had been regular, as 
he may have supposed it was, he had a right to be present and 

receive possession. We think he also was not guilty. 


Pee Curtam. Judgment affirmed. 
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E. NYE HUTCHINSON e¢ al. os B. B. ROBERTS et al. 


Proceedings to effect a settlement of an estate against an executor must 
be commenced before the Probate Court. 


Where the primary subject matter and the parties do not make a case to 
be commenced in the Superior Court, a change of jurisdiction cannot 
be effected by an averment, that the judgment demanded in behalf of 
all the plaintiffs against both defendants, is “ preliminary and auxil- 
iary” to the judgment soughtin behalf of three of the plaintiffs against 
one of the defendants. 

In a civil action, in the nature of a bill in equity, for an account and set- 
tlement ot a trust estate, in behalf of three feme plaintiffs, it is a mis- 
joinder to make others plaintiffs, who are not embraced by the trust; 
and likewise a misjoinder, to make one a defendant who has no concern 
with the management of the trust fund. 

{Hunt v. Sneed, 64 N.C. 176. Sprinkle v. Hutehinson, 66 N: C. 450, cited 
and approved. } 


Civiz Action, tried before Logan, J., at Spring Term, 1872, 
ot Mecktensure Court. 

The plaintiffs allege, that Joel H. Jenkins died in the County 
of Rowan in the year 1859, having made and published his 
last will and testament, which was admifted to probate in 1860, 
and that the defendants, Roberts and Davis, were appointed 
and qualified as executors ; 

That at his death the testator left several children, Elizabeth, 
who intermarried with plaintiff Hutchinson, Ella, who inter- 
married with plaintiff Burwell, Sarah, who intermarried with 
J. H. McAden, Charlotte, John H., and Thomas ; 

That plaintiff, Brown, was appointed guardian ot John and 
Thomas. That Thomas died unmarried and A. Burwell is his 
administrator, and that Charlotte has no guardian and sues by 
her next triend, A. Burwell; 

That, by said will, the testator devised and bequeathed to his 
wife certain real and personal estate absolutely, certain other 
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real estate to her for life, remainder to his children to be’ 
equally divided between them, with legacies ot six thousand 
dollars to each of the children, except Elizabeth and Ella, if 
Mrs. Cowan’s will was established ; 

That testator’s wife is dead ; 

That he died seized and possessed of a large real and personal 
estate, estimated at $250,000, and consisting of town lots, 
lands in Rowan and Iredell counties, and valuable land in 
Arkansas, a number of solvent notes, exceeding in amount 
$100,000, slaves in this State and Arkansas, railroad bonds, 
stock in the North Carolina Railroad Company, Florida bonds, 
&., &e., all of which passed into the hands of the defendants 
Roberts and Davis, executors afuresaid ; 

That according to the best information and belief of plain- 
tiffs, the estate was worth $150,000, after payment of debts; 

That defendants have made no return of the estate, except 
an inventory at Mav Term, 1860, nor of the condition of said 
estate, until very recently, and then only under the compulsion 
of legal proceedings ; 

That by the terms of the will, the estate bequeathed to the 
Jeme plaintiffs is directed to be vested in the defendant 
Roberts as trustee, upon trust, to hold the same tor the sole 
and separate use of the feme plaintifis, but that said Roberts, 
up to the commencement of this action, has not, to the knowl- 
edge of plaintiffs, accepted the said trust, but, on the contrary, 
has failed and neglected to procure a settlement between him- 
self and Davis, ag executor aforesaid, or to cause the property 
to be conveyed to him as trustee under the will ; that plaintiffs 
have reason to believe, and charge, that a conspiracy has been 
entered into between the defendants Ruberts and Davis to 
defraud the plaintiffs ; 

That plaintiffs have frequently called upon the defendants, 
and especially the defendant Roberts, as the trustee named in 
the said will, to come to a fair and just settlement with them, 
touching their rights and interests under the said will, and to 
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convert and pay over to them the said estate in their hands, 
but the defendants have refused to comply with said request 
unless plaintiffs would accept a large proportion of the amount 
due to them, in Confederate bonds and notes, and other worth- 
less securities. 

Complaint charges, that the defendants have mismanaged 
the Arkansas lands, in not collecting rents, &c., and that they 
received payment since July 1863, in Confederate money, of 
well secured notes; that neither of the defendants are worth 
more than $25,000, and are not able to pay such judgment as 
plaintiffs are entitled to and must recover in this action. 

Wherefore they demand judgment: That as preliminary 
and ancillary to the relief sought in behalt of the feme plain- 
tiffs, an account may be taken, by and under the direction of 
this Court, of all the estate, real and personal, which has, or 
ought to have come into the hands or under the control of the 
defendants as executors, and of their disposition thereof, and 
also an account of what estate, it any, has come, or ought to 
have come, into the hands ot the defendant, Roberts, as 
trustee, &c. 

That the trusteeship be declared vacant, and that some suit- 
able person be appointed trustee in the place of Roberts, to 
receive such estate as may be due the feme plaintiffs under the 
will, and the defendant be required to make an assignment ot 
the stock to the said trustee, with apt words to create a separate 
use for the benefit of such feme plaintifis. 

Therggis also a prayer that defendants pay, fo the trustee ap- 
pointed, such part of the estate as may be ascertained to be 
due, under pain of contempt, and to the other plaintiffs, Brown 
as guardian, and Burwell as administrator, and to the guardian 
who may be appointed tor Charlotte Jenkins, such part of the 
estate as may be due them. There is also a prayer for as 
receiver. 

To this complaint defendants demurred, and er as 
grounds of demurrer : 
15 
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Ist. That this Court has no njeeeeation ot the persons ef 
detendants. 

2d. That thie Court bas nd jurisdiction of the subjects of 
this swit. 

Upon argument, his Honor sustained the demurrer and gave 
judgment aecerdingly. Plaintitts appealed to the Supreme 
Coust.. 


Bynum and Bailey, tor plaintiffs. 
J. H. Wilson and J. M. McCorkle, for detendants. 


Pearson, ©. J. It is manitest by a perusal of the complaint, 
that the primary and all-insportant thing which must be done 
in the first instance, before the other matter in respect to the 
trust for the femes plaintiffs can be dealt with, is to have an 
account and settlement 6f the estate of the testator; for this 
purpose all of the proper parties are joined, and the only dif- 
ficulty is, that the proceeding was eommenced betore the Judge 
ot the Superior Court im term time, and net before the Judge 
of Probate; so the proceeding is coram non judice. This ie 
settled. J/unt v. Sneed, 64 N.©. 176. Sprinkle v. Heutchin- 
von, 66 N. C.450. To meet this diffieulty the plaintiffs de- 
mand judgment, “that as preliminary and ancillary to the 
relief sought in behalf of the femes plaintiffs, an aceount 
may be taken of al] the real and personal estate of the testator, 
which has, or ought to have, come into the hands of the defend- 
ants, as Executors, &c.” 

Calling this demand for judgment, that the Achadntn, as 
Executors, account for abl of the estate of the testator, “pre- 
liminary and ancillary to the relief sought in behalf of the 
Jemes plaintifis,” does not make it ancillary and a mere inci- 
den’. A matter arising collaterally in the progress of a case 
properly constituted for an account and settlement of a trust 
fund, in bebalf of, the three femes plaintiffs, when it is perfectly 
evident that tlie first thing te be done is to have a settlement 
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of the whole estate. See Sprinkle v. Hutchison, 66, N. ©. 
450. The relief sought in behalf of the femes plaintiffs can- 
not be had, until there is a trust fund ascertained and set apart 
for them. There has been no settlement of the estate by the 
two Executors, and no assent by them to the several legacies 
and devises. 

Treating this as a civil action, in the nature of an original 
bill in equity, for an account and settlement of a trust fund in 
behalf of the three femmes plaintiffs, there is a misjoinder in 
respect to the other three plaintiffs, who are not embraced by 
the trust, and there is also a misjoinder in respect to the de- 
fendant Davis, who has no concern with the management of 
the trust fund. In short, the subject matter and the parties 
make a case for the Judge of Probate. — 

The primary subject matter and the parties do not make a 
case to be commenced in the Superior Court. A change ot 
jurisdiction cannot be effected by an averment, that the judg- 
ment demanded in behalf ot add of the plaintiffs against doth 
of the defendants, is “ preliminary and ancillary” to the judg- 
ment sought in behalt of three ot the plaintiffs against one ot the 
detendants. See Froelich v. Express Company, at this Term. 

No error. 


Per Coriam. Judgment affirmed. 
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R. F. DAVIDSON, Trustee, &c. os. JAMES H. ELMS. 


‘Under the C. C. P., one who holds a note as trustee of an “ express trust,” 
may bring an action upon it in his own name, with or without joining 
the cestui que trust. 

An objection for want of proper parties should be taken by demurrer, 
C. C. P. 8. 95. 
[Mebane v. Mebane, 66 N. C. 884, cited and approved.]} 


Orv action, tried before Henry, J., at a Special Term, 


January 1872, for MeckLensure. 
The action was brought in the name of R. F. Davidson tru« 


tee, to use of Allison. The note upon which it is founded is 
fally set out, with the endorsement thereon, in the opinion of 


the Court. 
The case was tried before a Justice of the Peace, and testi- 


mony was introduced by each party upon the merits. Judg- 
ment was rendered for the plaintiff, and defendant appealed to 
the Superior Court. 

When the case was called in the Superior Court, the defen- 
dant moved to dismiss for want of proper parties. The motion 
was sustained and the suit dismissed. Plaintiff appealed to 


the Supreme Court. 


J. H. Wilson, for plaintiff. 
C. Dowd, tor defendant. ‘ 


Boyven, J. This was a civil action commenced before a 
Justice of the Peace, upon a bond, in the following words and 
figures : On or betore the first day of June next, we promise 
to pay Allison and Daniels, one hundred and twenty-five dol- 
lars, value received, for hire of negro boy Sam. I farther 
promise to give him the usual clothing, say one winter suit, 
hat, blanket, &c., January 1st, 1857. Upon the back of this 
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bond is the following endorsement. Pay to R. F. Davidson, 
trustee for John R. Daniels, for Allison & Daniels. 

This being a civil action, commenced before a Justice of the 
Peace, it is unnecessary to enquire, whether under our former 
system of pleading this action could be sustained in its present 
form. The 57 sec. OC. C. P., provides that in such a case as 
this, the trustee may sue in his own name. But it is not 
necessary to discuss this question further, tor the case of Ae- 
bane v. Mebane 66, N. C. R. 334, cited for the plaintiff, decides 
the very question now under consideration. It is proper 
further to remark, that the Court ought not to have dismissed 
the suit, as the objection if available should have been taken by 
demurrer, sec. 95, C.C. P. A party cannot be permitted to 
lie by, and permit a judgment to be rendered against him be- 
fore a Justice of the Peace without making an objection, take 
an appeal to the Superior Court, and then when the case is 
about to be tried, for the first time take the objection that the 
suit is in the name of the wrong party. By such conduct, the 
defendant will be considered as having waived the objection. 
But, however that may be, the objection could not have availed 
the defendant, if taken in apt time, for the reason that the suit 
was properly constituted. 

There is error. 


Per Curiam. Judgment reversed. 

















JAMES B: BAIRD ¢# al, vs. JACK HALL. 


A collecting officer or agent, without instructions to the contrary, is 
authorized to receive, in payment of such debts as he may have to col- 
lect, whatever kind of currency is received by prudent business men for 
similar purposes, and whatever an officer is authorized to receive, a 
debtor is authorized to pay. 

When, therefore, a Clerk and Master, in the year 1863, received Confed- 
erate currency in payment of the purchase money, due for lands sold in 
1858, it is to be determined upon the principle above stated, whether 
the money should have been taken or not. If not, the Master is respon- 
sible for the value of the currency, and the purchaser entitled to a credit 
pro tanto, and in a proceeding against him, to collect the money or 
re-sell the land, the Master should be made a party. 

Where instructions are given, or the parties interested assent to the pay- 
ment of Confederate money to the Master, he and the purchaser are 
released from any liability therefor. 

When the widow and heirs at law unite in « petition to sell the lands 
decended, she electing to take the value of her dower in money, and 
she becomes the purchaser pnd re-sells to a third person; it was held, 
that, in a proceeding against the second purchaser to collect the money 
or re-sell the land, he is entitled to a credit for the value of the dower, 
and likewise for the value of the shares of any one or more of the heirs 
at law who were capable of assenting, and did assent to payment in 
Confederate currency. 


[Atkins v. Mooney, Phillips 31. Hmerson v. Mallett, Phil. Eq. 234.] 


This was an action to subject real estate in the hands of a 
second purchaser, to the payment of the purchase money due 
on a ‘Clerk and Master’s sale, tried betore Cloud, J., Fall 
Term, 1871, of Rowan Superior Court. 

Plaintiffs allege, that they are the heirs-at-law of one Horace 
Baird, who died in the County ot Rowan, in the year 1858, 
seized of a large real estaté; that they, in connection with the 
widow of the deceased, filed a bill for the sale for partition of 
said:lands ; that a decree was made in 1858, directing a sale of 
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the seme; that the real estate was sold by the Clerk and 
Master, one Luke Biackmer, and the widow became the pur- 
chaser, tor the aggregate sum of $5,710; that the Master, in 
September 1863, made a deed for the said real estate to the 
purchaser, Mrs. Baird, who subsequently sold the same to the 
defendant Hall, and that no part of the purchase money has 
deen paid. 

The complaint demands judgment, that the defendant be 
ordered to convey the jand to the plaintiff, or that the same be 
edd and the proceeds applied to the payment of the parchase 
money, &c., de. 

The defendant, in his anewer, admits the filing of the bill, 
the decree, sale, and purcsaee by Mrs. Baird, but alleges, by 
way ot detence, that in Febraary 1863, Mrs. Baird, by her 
ageat, Lake Blackmer, contracted in writing to sell to him, as 
of January 1963, the mest valuable part of the real estate, for 
the sum of $10,000 in Contederate money ; that he paid to the 
eaid Mrs. Baird, on the 25th February, 1863, through her agent 
Black mer, the said sum of $10,000 in Confederate money, and 
took from her a written undertaking to make title as soon as a 
survey could me made; that on the 15th day ot September, 
1863, Mrs. Baird agreed in waiting to sell hina the remainder 
of the real estate, for the sum of $5,000 in Coufederate money; 
that he subsequently paid the money to Mre. Baird, and took 
a deed for the whole of the land on the 21st day of October, 
1863 ; that the Clerk and Master did make to Mrs. Baird a 
deed tor the real estate in September 1863, but that i¢ was not 
the first deed ; that shortly after the payment of the $10,000, 
the said Clerk and Master made a deed to Mrs. Baird, and she 
conveyed to the defendant,but that afterwards,and after receiving 
,the balance of the purchase money from Mrs. Baird, the Olerk 
and Master made adeed to her, including adi the real estate 
purchased, which she then conveyed to him. 

Detendant alleges, that he paid Luke Blackmer, Olerk and 

Master in Equity, and the agent of Mrs. Baird, the sum of 
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$15,000 in Confederate money ; that $10,000 was paid in Feb- 
ruary, and the remainder in September and October, 1868, 
Defendant insists that it was a valid payment, and as such was 
accepted and received by Blackmer, Clerk and Master. 

Defendant insists, that he has a right to be substituted to 
the rights of Mrs. Baird ; that she and the other plaintiffs, whe 
were of age, assented fully to the receipt of the Confederate 
money by Blackmer, and that, in any event, he is entitled to 
the value of the Confederate money paid. 

At Fall Term 1871, several issues were submitted to the 
jury, under the direction of the presiding Judge. The most 
material of said issues are : 

1st. Did L. Blackmer act as the agent of Mrs. Baird, in the 
sale of her interest in the lands, to the defendant Hall ? 

2d. Did Blackmer apply the money received from Hall to 
the payment of Mrs. B.’s bid, and if so, did he act as her agent 
in so doing ? 

3d. Did any of the heirs at-law of Horace Baird assent to, or 
concur, in the sale ot the land by Mrs. B. to Hall, and Hall’s 
payment of the bid in Confederate money / 

The jury found affirmatively on each issue submitted. There 
was a motion for a new trial on account of some irregularity 
in receiving the verdict. The motion was overruled, and 


plaintifis appealed. 





Jones & Johnston, for the plaintiffs. 
Blackmer & McCorkle, and Clement, for the defendant. 


Reape, J. It appears that the widow, Mis. M. L. Baird, 
authorized the Clerk and Master, Blackmer, to receive Con 
federate money in payment for the land sold by him. 

Any alleged claim of hers therefore, against the detendant, 
may be put out of the question. It also appears that there are 
others of the plaintifis, who also authorized the Clerk and 
Master to receive the Contederate money. Their claim also 
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may be put out of the question ; tor having once assented, they 
cannot be heard now to object. But it is to be inferred from 
the finding ot the jury, that there are others of the plaintiffs 
who did not assent, although it does not appear that they made 
any objection. Whether, as to them, the payment was good, de- 
pends upon the question, whether pradent business men, in 
that locality, would have received euch money in satisfaction 
of such a debt. For, without instructions to the contrary, a 
collecting officer, or agent, is authorized to receive whatever 
kind of money is generally received by prudent business men, 
in payment of such debts as he has to collect. <Athine v. 
Money Phil. R. 31. And otf course, whatever the officer Black- 
mer was authorized to receive, the detendant was authorized 
to pay. Ifthe Clerk and Master was not authorized to receive 
the money because of its depreciation, then, as to such as did 
not assent, it was a part payment only, to the value of the Con- 
federate money paid, andthe Clerk and Master was liable for 
that value, and the defendant was still liable for the balance. 
This was the rule established in Zmmerson v. Mallett, Phil. 
Eq. R. 234, as the most equitable and convenient under the 
circumstances. 

As the case is now presented, the defendant is entitled to 
have it enquired, whether on the 26th February, 1863, when 
he paid the money to the Clerk and Master, Confederate money 
was generally received by prudent business men, in payment 
of such debts as the Clerk and Master had to colleet. It that 
is answered in the aflirmative, then, he has paid the debt, and 
is not liable at all to any body. If answered in the negative, 
then, he is entitled to the enquiry, what was the value of the 
Confederate money which he paid; which enquiry may be 
anewered by the Legislative scale; and then, treating it as a 
part payment tor so much, he will be liable for the balance. 
But still, he will be entitled to have it enquired, what is the 
widow’s share of the proceeds of the sale, in lieu of her dower; 
and he will be entitled to be allowed that. And so he will be 
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entitled to have it enquired, who among the plaintiff's assented 
to the payment; and then, as to them, the payment will be in 
tull, so that his liability, in any event, can only be to those 
who did not assent; and, as to them, only for the balance after 
allowing him the value ot the Cunfederate money. 

It must also be considered, that whatever amount the defen- 
dant has to pay to remove the equitable incumbrance on the 
land which the plaintiff Margaret L. Baird suld him, in that 
amount she becomes indebted to him ; and he hag an equitable 
lien upon her interest in the tunds, in the hands of the Clerk 
and Master, which has not been paid over to her. And he 
would be entitled to an order to have that interest applied in 
liquidation ot any balance which may be found against him, if 
any. It will be seen, therefore, that, as we eaid in Emerson 
and Mallett, supra, the Clerk and Master ought to be a party: 
tor in the event that it appear that he was authorized to receive 
Confederate money, then, the defendant will be discharged 
altugether and he alone will be liable to the plaintiffs. And 
in the event he was not authorized to receive it, still, it was a 
payment to the amount of its value, and he is liable to the 
plaintiffs for that. And so, he is liable to the defendant for 
the widow’s interest now in his hands, in the event the defen- 
dant has anything to pay, to remove the encumberance upon 
the land which she sold him. 

From what we have said, it will be seep, that it is impossi- 
ble for us to give any judgment which will tully adjust the 
rights of the parties, because sufficient facts are not found to 
enable us to do so. We have, however, endeavored to declare 
their rights in different aspects, to meet any state of facts 
which seems to us to be probable. 

Judgment will be reversed, and a venire de novo, to the end 
that the Clerk und Master may be made party defendant, and 
there may be such issues as are suggested, and such judgment 
as the law allows. 

There 18 error. 


Per Curiam Ventre de novo. 
































C, F. WATSON os, C. C, and W. H. SHIELDS. 


Under the C. C. P., sec, 188, a Judge may, in his discretion, and upon 
such terms as he may think just, at any time within a year after notice, 
relieve a party from a judgment order, er other proceedings taken 
against him, by mistake, inadvertence, surprise, or other excusable 
neglect, 

Under the new Constitution, application to a Judge is the more appro- 
priate remedy, as he finds the facts and the Supreme Court only reviews 
his legal conclusions; whereas, in applications for certiorari the Court 


must find the facts. And although it may not come withiv the prohi- 
bition that the “Supreme Court shall not try issues of fact,” yet the 
Court prefers not to try “questions of fact,’ as contra distinguished 


from “issues of fact,” when it can be avoided. 


This was an application for a writ of certiorari, made at 
January Term, 1872, ot the Supreme Court. 

The petition of plaintiff stated, that a certain civil action had 
been brought by him against the defendants, in Halitax Superior 
Court, in which said action he sought to cancel, upon the ground 
of fraud, among other things, a certain deed made by himself 
to one of the detendants, O. C. Shield, and a deed made by him 
to the other defendant, W. H. Shield. That said action was 
tried in Halitax Superior Court, at a special Term, in Decem- 
ber, 1871, before his Honor S. W. Watts, and that the jury 
did “find, that the deeds above mentioned be set aside and that 
plaintiff pay to the detendant the sum of $165 and interest, 
being the purchase money paid by said defendant ;” that the 
petitioner thereupon, through his counsel, prayed judgment 
that an account be taken of the rents, &c., during the posses- 
sion ot the defendant. That the Court declared a purpose to 
order such account, and to that end a judgment or decree was 
prepared by petitioner’s counsel, and was sent to his Honor 8. 
W. Watts, for his signature. That about a week after the Court, 
a letter was written by the Judge to the Clerk; directing him 
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to enter up judgment for canceling the deeds, reconveying, &ci, 
but retusing the order for an account. That petitioner’s coun- 
sel was not informed of the decision of his Honor in time to 
appeal theretrom, and not of the refusal ot his Honor to ap- 
prove and sign the judgment or decree as proposed by his { 
counsel until the 10th day of February, 1872. 

The detendants filed an answer to the petition, setting out a 
statement of facts very different from that made by petitioner. 
They alleged that petitioner, through his counsel, had notice 
of the formal judgment signed and filed by His Honor in time 
to take an appeal to the Supreme Court. The defendants 
further alleged, that the petitioner “allowed the time in which 
to appeal to pass away, through the hope and purpose of 
being able to induce the Judge, through his counsel, to revoke, 
alter or add to his first judgment.” That the verdict of the 
jury, &c, did not, or would not, authorize the judgment 
claimed by the defendants, &c. 

Upon the petition and answer, and after argument, the Court 
ordered the petition to be dismissed. 





Clark & Mullen, and Busbee & Busbee, for petitioner. 
Moore & Gatling, tor defendants. 


Reapr, J. The C. ©. P., 8. 133, authorizes a judge to “ re- 
lieve a party from a judgment, order, or other proceedings 
taken against him through his mistake, inadvertence. surprise, 
or excusable neglect,” &c. And upon application ior such re- 
lief, the Judge finds the facts, and grants, or refuses the motion, 
and trom his judgment an appeal lies by either party. This is 
munch more convenient, expeditious, and less expensive than 
an application to the Supreme Court for a certiorart, as a sub- 
stitute tor an appeal. Under our new Constitution, it is much 
the more appropriate remedy, as the Judge below finds the 
facts, and we. only review his legal conclusions; whereas, in 
applications for certiorari we have to find the facts, and although 
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it may not be within the provision, that we shall try no “ issue” 
of fact; yet we prefer not to try, when it can be avoided, any 
“question” of fact, as contradistinguished trom an issue of fact. 
In this case the facts are seriously disputed, and we think 
the petitioner ought to proceed by an application to the Judge 
below, under ©. C. P., 8. 133. 
Motion for certiarort refused, and petition dismissed. 


Per Curiam. Petition dismissed. 








SAMUEL WOODLEY os. H. A. GILLIAM, 


In the absence of fraud, the irregularity of a Marshal in selling land un- 
der execution without due advertisement, although it might expose 
him to an action at the suit of the party injured, does not vitiate the 
sale. 


Where executions, issued from different Courts, are placed in the hand 
of different officers, and under these executions, giving equal power, 
the same land is levied upon, and sold by each one of those fli rs 
Held, that the first sale passes the title of the defendant in the execu- 
tion, 

The priority of the lien of executions, as between creditors, is of no mo- 
ment as respects the ‘title of a purchaser. Such matters only govern 
the application of the proceeds of the sale. 


| Coughlan & Randall vy. White 66 N. C. 102; Bell v. Hill,1 Hay. 72, 
Dobson'v. Murphy, 1 Dev. & Bat. 586; Davidson v.! Frew, 8 Dev. 8: 
Picket v. Ficket, 1d, 6; Hoke v. Henderson,Id. 12; Blount v. Mitchell, 
Tay. 131; Brodie v. Sitgreaves,2 Hay. 144; Mordecai v. Speight, 8 Dev. 
428 ; Avery v. Rose, 4 Dev. 549; Reid v. Largent, 4 Jon. 454; Brodie y, 
Ratcliff, 11 lre, 821; Barham v. Massey, 5 Ire, 592; Mangum v. Howlet, 
8 Ire. 44; Ricks 0, Blount,4 Dev. 128, cited and approved.] 


This was a civil action, tried before Watts, J., at Spring 
Term, 1872, of the Superior Court of Wasumeron. 
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Plaintiff declared for two tracts of land in possession of the 
defendant, and formerly the property of Charles Pettigrew. 

At February Term, 1869, plaintift obtained judgment in 
Tyrrell Superior Court against Charles Pettigrew, and took a 
transcript of said judgment, and docketed it in Washington 
County, February, 5th, 1869. Upon this judgment execution 
was issued to the Sherift of Washington County, who sold 
said land on the 1st day of May, 1869. 

At Fall Term, 1868, of the Circuit Vourt of the United States, 
Williams, Bee & Co. obtained judgment against Pettigrew, 
and execution was issued to the Marshal, returnable to June 
Term, 1869, of said Court. This execution was levied March 
30th, 1869, and the Marshal sold the let day of May, 1869. 
The Marshal and Sheriff sold the land on the same day, but 
the Marshal’s sale was made first. The Marshal did not adver- 
tise thirty days, and did not go into the County ot Washington 
until after the plaintiff’s judgment was docketed. 

Upon this statement of facts, judgment was rendered for the 
defendant, from which plaintiff appealed to the Supreme Court. 


_ No counsel for plaintiff. 
Smith & Strong, tor the defendant. 


Ropman, J. By, the Act of Congress of the 29th September, 
1789, 1 Stat., 93 (Brightly Dig. U. S. Stat. 793, note, b.) it was 
enacted that the forms of writs and executions trom the Courte 
of the United States should be the same as were then used or 
allowed in the Courts of the States respectively.. This pro- 
vision,,was. continued by the Act of 1792, 1, Stat. 275, 5, 2. 
(Brightly, wbi.eup.) 

Upon these Acts it hasbeen held, that executions from a 
Court of the United States have not the form only, but also 
the torce and effect of a similar execution from a Court of the 
State. Koning v. Bayard,® Paine, C. OC. R. 252. U. 8. Bank 
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v. Halstead, 10 Wheat. 51 J/urst v. Hurst, 2 Wash. O. C. 
R. 69... Coughlan & Randall v. White, 66 N. 0.102. The 
practice of the State Courts in respect to the lien ot an execution, 
has beenaltered by C. C. P.; but that of the United States Courts 
continues as it was in 1789. 

As in this State lands were made liable to sale undera ji. fa., 
by 5 Geo. II., Ch. 7, re-enactedin 1777, (Rev. Ch. 115, 8. 29), 
(Rev. Code, Ch. 45, 8. 1), it cannot be donbted that the fi. fa. 
from the Circuit Court gave to the Marshal equal power with 
what the Sheriff had under the fi. fa. from the State Court. 
See Doe, cw dem., Beli v. Hill, 1 Hay. 72. 

The title of a defendant in execution passes to the purchaser 
by the sale, and trom the time of the sale. It is of no impor- 
tance at what time afterwards the deed is made, as the deed is 
merely evidence of the saie, and relates back to it, Dobson v. 
Murphy, 1 D. & B., 586. Davidson v. Frew, 3 Dev. 3. 
Picket v. Picket, ld. 6. Hoke v. Henderson, Id. 12. 

In the absence ot fraud, the irregulariiy of the marshal in 
selling without due advertisement, although it might expose 
him to an action at the suit of the party injured, would not 
vitiate a sale otherwise good. Blount v. Mitchell, Tay. 481, 
Brodie v. Sitgreaves, 2 Hay. 144, Mordecai v. Speight, 3 Dev. 
428, Avery v. Rose, 4 Dev. 549, Reid v. Largent, 4 Jones 
454, Brooks v. Iatcliff, 11 Ire. 321. 

It, therefore, at the time of the sale by the marshal, there 
had been no execution in the hads of the sheriff, it could not 
be doubted that the sale by the marshal passed the title of the 
defendant in the execution, to the purchaser. Upon what prin- 
eiple or reason can it be maintained, that the holding by the 
sheriff of a power to sell, upon which he afterwards acted, ean 
defeat the previous execution of a similar power? At the 
time of the sale by the sheriff, the estate of the defendant in 
execution had passed out of him, and notking remained for 
the sheriff to make sale of. In substance, it is just as if the 
owner himeelf had previously made a valid sale of his estate. 
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In the case of personal estate, where it has been levied on 
by one officer who does not take, or abandons the possession, 
a sale by another, who afterwards seizes the property, is valid. 
Barham v. Massey, 5 Ire. 192, Mangum v. Hamlet, 8 Ire. 44, 

But we think, that if it be conceded, as it must be, that the 
power of the marshal to sell was equal to that of the sheriff, 
the question of the title of the purchaser is conclusively settled 
by the case of Ricks v. Blount, 4 Dev. 128, where the subject 
is fully and ably discussed. 

It will be seen from that case, that as respects the title of 
the purchaser, the priority ot lien of the several creditors 
between each other is of no moment. Such matters would 
only govern the application of the proceeds of the sale, as they 
did in Coughlan & Randall v. White, 66 N. C. 102. 

There is no error. 


Perr Cvrtam. Judgment aftirmed. 
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The distinction between forms of action having been abolished by the 
Constitution, it would defeat the purpose of that provision if a party 
were allowed to avail himself of an objection, founded upon such dis- 
tinctions. 

Therefore, when a plaintiff, in his complaint, alleged and set out a case in 
trover, and the proof showed that it should have been in the nature of 
assum psit for money bad and received, i¢ was held, that the plaintiff 
was entttled to recover, notwithstanding the variance. 


When a witness for the plaintiff spoke of a compromise, which was in 
writing, of a lawsuit between the plaintiff and a third person, in regard 
to certain cotton in controversy, it wus not erroneous to permit the witness, 

‘ without producing the written agreement, to state that in the compro- 
mise the cotton was turned over to the plaintiff; that matter being 
wholly collateral and between other parties, and one in which defendant 
had po interest. 


[Ballard v. Johnson and Thomason, 65 N. C. R. 436.] 


Civit action tried betore Henry, J., at a: of 
Meck.ensore Superior Court. 
The complaint alleged that plaintiffs were lawfully a. 
ot eighteen bales of cotton, and that on or about the — day of 
, 1866, the defendant unlawfully converted it to his own 
use, to their damage twenty-five hundred dollars. 

Defendant in his answer denied all the allegations in the 
complaint. 

It was in evidence; that in 1862, defendant sold to Parker 
and Hancock eighteen bales of cotton, which was paid for and 
delivered. The cotton wasto remain in defendant’s possession , 
but he was not to be responsible for it. Parker and Hancock 
sold to Davis in 1863, he sold to plaintiffs, arid in 1863, or 1864, 
they sold to Overby. During these transactions and up to the 
end of the war, the cotton remained in defendant’s possession. 
In 1865, the cotton was raided upon, and all carried off except. 
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five or six bales. Defendant apprehending that all of the cot- 
ton would be carried off, sold the remainder in 1866. One of. 
the plaintiffs testified that Overby brought suit against them 
for the cotton. in controversy, and that a compromise was made 
in 1867 or 1868, and that the compromise was in writing. 
Defendants eounsel objected to witness speaking of the com- 
promise unless the writing was produced. The Court admit- 
ted the testimony ; and witness stated that Overby, after the 
compromise, turned over his claim in the cotton tu them, where- 
by they became the owners. Defendant’s counsel asked the 
Court to charge the jury, that as the action was brought for the 
wrongful conversion of the cotton, and the testimony showed 
that plaintiffs were not the owners when the conversion took 
place, they could not sustain the action. The instructions were 
refused. Virdiet ter the-plaintifis. Judgment and appeal. 


C. Dowd, for plaintiff. 
J. Il. Wilson, for defendant. 


Boypen, J. In this case it is contended, that the plaintiff 
cani@t recover, for the reason that although this is a civil action, 
it is in the nature of an action of trover, and that at the time 
of the alleged conversion, the plaintiff was not the owner of 
the cotton alleged to have been converted. It is trne, that to 
sustain an action of trover, according to the principles of the 
common law, the plaintiff must, as a general rule, be the owner 
of the property at the time ot the alleged conversion, ao that if 
this had been an action of trover, under our former systei of 
pleading, the plaintiff could not recover ; but this being a civil 
action, sec. 249, of the C. C. P., provides “that the relief grant 
ed to the plaintiff if there be no answer, cannot exceed that 
which shall be demanded in his complaint; but in any other 
ease, the Court may grant him any relief consistent with the 
case made by the complaint, and embraced within the issues.” 
And, sec. 132, of the C. C. P:, proxides, “ The Court may, be 
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fore, and the Judge may, after judgment, in furtherance of 
justice, and in such terms as may be proper, amend any plead- 
ing process, or proceeding, by adding or striking out, the name 
of any party; or by correcting a mistake in the name ot a 
party, or a mistake in any other respect; or by inserting other 
allegations material to the case; or when the amendment does 
not change substantially the claim or defence; by confirming 
the pleading or proceeding to the facts proved.” 

In the ease of Pallard v. Johnson and Thomason, 65 N. C. 
R. 436, the Chiet Justice, in delivering the opinion of the 
Conrt in that case, remarks that “itis the object of Sec. 132 
ot the C. C. P., and numerous other provisions of the C. C. P., 
to show that its purpose is to prevent actions from being de- 
feated on grounds that do not affect the merits of the contro- 
versy, Whenever it can be done by amendment, the prevailing 
idea being to settle the controversy by one action, &c.” 

In our case it is not even pretended that there is any sub- 
stantial defence to this action, the main objection to the re- 
covery being, that the plaintiff, in his complaint, has alleged 
and set out a case in trover, when the case, as proved on the 
trial, shows that it should haue been in the nature St an 
assumpsit for money had and received. It would be in viola- 
tion ot one of the most important provisions of the New Code, 
to permit a party to defeat a recovery, upon the sole ground 
that the form of the complaint is not just as it should have 
been, from the facts established by the proofs in the case. To 
allow such an objection vow to avail a party would be to de- 
teat that great‘and vital principle ot the Code and Constituticn, 
which declares that there shall be but one form of action, and 
it would incorporate into our new system all the mischief and 
intricacies touching the form of action intended to be obviated 
by that provision. No such objection can be permitted to 
defeat a recovery. The 135th section of the C. OC. P. enacts 
that “The Court, and the Judge thereof, shall in every stage 
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of the action disregard any error or defect in the pleadings or 
proceedings which shall not aftect the substantial rights of the 
adverse party.” 

We think the other objection can not avail the defendant. 
The compromise of the suit of Overby against the plaintiffs 
for the cotton, although reduced to writing, being wholly col- 
lateral, and between other parties, and in which the defendant 
had no interest, his Honor did not err in permitting the witness 
Oates, without the production of the writing, to state that in 
the compromise of the said suit the cotton was turned over to 
the plaintiffs. See Greenleaf on Evidence, vol. 1, sec. 81, and 
Phillips on Evidence, vol. 1, 221. 

There was no error. 


Perr Ovriam. . Judgment affirmed. 
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J. E. BROWN, Adm’r. of W. H. SNEED os. W. M. SMITH. 


Where an agent is authorized to sell property, he must sell for money, 
unless otherwise specially instructed ; 


Therefore, when an agent, without instructions, sold the property of his 
principal for seven-thirty bonds, when such bonds were not circulating 
as money ; Held, that he exceeded his authority, and his principal was 
not bound by the contract, unless ratified by him. 


Where such bonds were received by the principal in exchange for his 
property, and he intended to repudiate the contract, it was his duty to 
return the bonds if he could do so, or give notice to the parties inter- 
ested. Acquiescence, without a sufficient excuse or explanation, would 
amount to ratification, 


When the owner of property and his agent are in different localities, it is 
competent, in order to negative the idea of acquiescence in a sale, to 
show that telegraphic communication between the two points was 
cut off, and that the wife of the principal, who was confined by sick- 
ness, endeavored to send a telegram repudiating the sale on the part of 
her husband. 


This was an action of detinue, instituted in the § ior 
Court of Muckiensure, by order of the Supreme Cou the 
ease of Stenhouse & McCauley against the plaintiffs and de- 
fendant. Plaintiff was directed to bring an action and the 
defendant was required to admit the service and demand, &c. 
The cause was tried at a Special Term of Mecklenburg Su- 
perior Court, Moore, J., presiding. 

The action was brought for the detention of a large number 
of books, some 1,200 volumes, which plaintiff alleged was the 
property of his intestate. Defendant claimed title under an 
alleged sale made by one Latta, as agent of plaintifi’s intestate. 

It was in evidence that W. H. Sneed, plaintiff's intestate, 
was the owner of a large number of books—law and miscel- 
laneous; that he was a resident of the city of Knoxville, Ten 
nessee, and that during the war he left his home and took up 

a temporary residence in the town of Salem, N. ©. One Latta 
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testified, that in August, 1864, he received a letter from Col. 
Sneed, written from Salem, N. C., instructing him to take 
charge of his hooks, which had been shippell to Augusta, Ga., 
and placed in care of a gentleman in that place, to sell them 
at auction, if he could do so without too great a sacrifice. He 
wrote another letter, 16th of August, urging a sale, it it could 
be made without too great a sacrifice, and further instructing 
him to “do what he thought best.” In October, 1864, Col. 
Sneed was at Hamburg, 8. C., wanted to borrow money and 
told deponent he must sell the books, and to do with them as 
if “they were his own.” Another letter was written, advising 
witness to store the books in a garret, or other sate place in 
Augusta, Ga., and requesting a sale “it possible.” Witness 
stated, that before any sale could be made, Augusta was threat- 
ened, and defendant shipped the books to Columbia, and fear- 
ing their safety there, shipped them again to Charlotte, N. C., 
and stored them with Stenhouse & McCauley, merchants in 
Charlotte. Witness further stated that the removal from 
Augusta to Columbia was in December, 1864, and to Charlotte 
in January, 1865. During the time the books were in Colum- 
bidving notified Col. Sneed of the move, he wrote witness 
a long letter, which is lost, in which he compjained of the ex- 
pense of moving the books, and instructed witness to put them 
in the hands of some reliable commission or auction house in 
Columbia for sale. Witness endeavored.to comply with the 
request, but owing to the excitement and clamor of the people, 
he was unable to make the arrangement. 

Soon atter they were removed to Charlotte, witness had an 
offer tor them, and after covsultation with two triends he con- 
cluded to take the offer, which was made by the defendant, 
and was $25,000, in “seven thirty bonds ot the Confederate 
States,” with $1,800 of interest due. Witness accepted the 
offer. There were 1200 volumes, as was supposed, but in case 
they fell short of that number, a pro rata deduction was to be 
made. An order was given to the defendant on Stenhouse & 
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McCauley. Afterwards, it was agreed that the books should be 
taken at 1200 volumes, without a count, and about the 18th of 
February witness gave to Dr. Ramsey, to express to Sneed, the 
sum of $22,000 in ‘Confederate bonds. Witness, upon cross 
examination, stated that he could not state the precise limit 
stated in Col. Sneed’s letter, but thinks it averaged about $16 
per volume. [He did receive a communication from Col. 
Sneed, asking him not to close at the price offered; does not 
remember that he wrote any letter after the 17th ot January, 
1865 ; thinks seventhirty bonds worth about sixty-three per 
cent in Confederate money, when the trade was made, in Feb- 
ruary 1865. 

It was in evidence that the books were ‘sold just before the 
fire in Charlotte, which was in February, 1865; that seven- 
thirty vonds did not pass as currency for some months before the 
surrender. They were held as bonds, and as stock changed 
hands, probably céased to circulate as currency six months be- 
fore the war closed. 

It was in evidence, that Sneed in the Wiuter of 1863-64 
asked $30,000 for the books. That all mail communications 
between Augusta and Virginia were broken up as early a Feb- 
ruary, 1865. From depositions and testimony offered by 
defendant, it appeared that in the Spring ot 1865, defendant 
gave to one of the witnesses an order on Stenhouse and Me- 
Cauley for a library of books, contained in boxes. Witness did 
not remove the beoks, Sut left them in the store house, and 
went to Virginia. He returned to Charlotte and remained 
some time, and he considered the books delivered to him. 
After the surrender, witness wrote to Stenhouse & McCauley 
to hold the books subject to the order ot defendant. Dr. 
Ramsey stated that he was requested to count the books, but did 
not do sos that at the time Latta asked him to express to Col. 
Sneed, who was then at Liberty in - Virginia, a package of 
money, he went to Greensboro and expressed a package to Col. 
Sneed containing about $22,600 in seven-thirty bonds. A 
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witness testified that he became acquainted with Col. Sneed at 
Liberty Virginia, where he resided in December, 1864, and 
in January, 1865, his health began to fail and continued to do 
so until witness left in May. He returned in June and tound 
him prostrated, and for six weeks he was not himself. Witness 
stated that the mail stopped conveying letters to Liberty the 
latter part of March, 1865, and it must have stopped before 
that time to Charlotte. Telegraphic communication was not 
in use, for several months, from Liberty Virginia. There was 
other testimony, that communication by mail between Char- 
Jotte and Lynchburg Virginia was stopped in the Spring of 
1865, and were not re-established until September of that year. 
The deposition of a witness was offered by plaintiff, tor the 
purposes ot proving that Mrs. Sneed sent him a dispatch to be 
telegraphed to Latta, at Charlotte N.C., in the early part of the 
year 1865, repudiating the contract for sale of the books. 
Objection was made by defendant, and the testimony was rejee- 
ted by the Court. Another deposition was offered and rejected 
by the Court for want of sufficient notice. The notice was 
twenty-four days. The deposition wasto be taken in Knox- 
villePennessee, a distance of 2314 miles. 

The Court explained to the jury the difference between a 
general and a spetial agency, and the difference between an- 
thority and instructions; that the burden of proof was on the 
detendant to establish the agency, and that, done, it rested on 
the plaintiff to show a revocation; that if the agency was 
special, with limited powers, the agent must keep within his 
limits ; but that the directivus to sell en masse it he could, and 
if he could not, to open the boxes and sell in smal! quantities, 
was not a limitation of the agency ; that the directions to store 
the books in some isolated place in Augueta was not a revoca- 
tion of the agency, nor was it a revocation when Latta was 
directed to store the books with some responsible commission 
merchant in Columbia, to sell; that if Sneed repudiated the 
sale as soon as he heard of it, that made no difference it Latta 
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was his agent and the repudiation came after the sale was com- 
plete ; that if Sneed received the bonds and did not offer to 
return them, that it was a ratification of the sales; that if 
Latta sold the books for $25,000 of Confederate bonds, worth 
only $300 in gold, it made no difference, if the defendant 
bought in good faith, and the jury is not called upon to make 
a bargain tor the parties. These tacts are only to be considered 
as evidence ot collusion, or bad faith of the purchaser. 

There was a verdict for the defendant; Motion tor a new 
trial; Motion overruled ; Judgment according to verdict; Ap- 
peal to the Supreme Conrt. 


Wilson and Guion, for the plaintiff. 
Vance and Dowd, for the defendant. 


Reape, J. We see no error in the instructions as to what 
was necessary to constitute Latta the agent of Sneed to sell the 
bouks, nor as to the revocation of his agency. Irom the ver- 
dict of the jury, theretore, we are to understand that Latta 
was authorized to sell the books; but still it does not follow 
that he was authorized to make such a sale as he did make. 
We must, therefore, consider this question. 

When an agent is authorized to sell property he must sell for 
money, unless special instructions tke it out of the general rule. 
He cannot barter or exchange one commodity fur another, 
And if he does so it does not bind the principal ,unless he rat- 
ifies it. This position is sustained by the authorities cited by 
plaintiff's counsel. There is nothing, in so much of the evi- 
dence as is stated, to take this case out ot the general rule. It 
is true that Sneed trequently urged a sale and expressed anx- 
iety as the safety of the books:—at one time saying to Latta, 
“do with them as you think best ;” at another, “ do with them 
as if they were your own;” and at another, “I leave them to 
your discretion.” But these expressions seem to have been 
with’ reterence to the price at which he might sell them, and to 
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the place where he might keep them. And there is nothing 
to authcrize the inference that he might dispose of them for 
anything but money ; on the contrary, he was urging his want 
of money as a reason for the sale. We must take it, therefore, 
that Latta had power to sell the books at such price as he 
pleased, but he had no right to sell them for Confederate bonds, 
unless they were:circulating as money. And ot this the de. 
fendant was obliged to take notice. The validity of the sale, 
and how far Sneed was bound by it, depends, therefore, upon 
the question, whether Sneed ratified it. That was a question 
for the jury, under proper instructions as to what would amount 
to such ratification. In regard to that, his Honor charged, that 
“if Sneed received the 7.30 bonds and did not offer to return 
them, it was aratification.” This, although true in the general, 
might have misled the jury. If, as was alleged, the telegraph 
line was down, and the mail stopped, and other ways of com- 
munication cut off, it might have been out of his power to re ° 
‘tarn them, or, in terms, to repudiate the contract. These con- 
siderations ought to have been left to the jury. It certainly 
was the duty of Sneed to return the bonds, if he could, if he 
did not mean to ratity the contract: and a failure to return 
them, without a sufficient excuse, wuuld have been a ratifica- 
tion. And,in this connection, we think the fact that Sneed’s 
wite went to the telegraph office to send a telegram to Latta, 
that the contract was repudiated, was competent evidence. it 
was competent to show, that telegraph communication was cut 
off; and if she was Sneed’s agent, then it was competent to 
show, also, that he did not ratify the contract. But still, in 
this connection, it ought to have been considered whether, it 
there had been notice given to Latta, that would have been 
sufticient—whether notice onght not to been given to the 
detendant as well: for, although an agency may be revoked 
at the pleasure of the principal, and simply by notice to the 
agent, yet that is subject to the exception, that it the agent has 
begun to execute his power and his incurred risk or expense, 




















JUNE TERM, 1872. 





Brown, Apm'R. 0, SMITH. 





he must be saved harmless; and if the interest of a third per- 
son has become involved, such interest cannot be disregarded. 
It ought, therefore, to have been a subject of inquiry, whether 
Sneed had been informed that the books had been sold to the 
defendant and had been informed ot the terms of sale, and, 
especially, that they were sold for Confederate bonds. If he 
was not so informed, then his want ot information was of itself 
a sufficient excuse why he did not immediately communicate 
with the defendant, as well as with Latta. It he was informed 
ot it, then he was thereby put in relation with the detendanr, 
and his conduct vught to be construed with reference to the 
detendant as well as Latta. 

His Honor also charged the jury, “that Sneed had no right 
to repudiate the contract ot his agent, Latta, after it was com 
pleted.” That would be true if Latta had made such a con- 
tract as he was authorized to make, ¢. ¢., sold tor money, or 
something that was passing as money currency. But here, 
upon the supposition that 7.30 Confederate bonds were not cur- 
‘vent as money, he had inade a contract which was not binding 
upon Sneed until and unless Sneed ratified it. So that, it was 
incumbent upon the defendant to show that Sneed ratitied it, 
and not upon the plaintiff to ‘show, that Sneed repudiated it. 
But still this must be understood with the qualification, that it 
was the duty of Sneed to repudiate it; and that aquiescence, 
without excuse or explanation, wouid amount to ratification. 

There is error. 


Ventre de novo. 





Per Curtam. 






. 














IN THE SUPREME COURT. 





Hoye et al. o. Wurrener et al. 





REUBEN HOYLE et al. os. R. M. WHITENER et al. 


‘ In construing a will where it is not punctuated, and is very ungram- 
matical, it ought to be so read as to make it consistent and sensible; 


Therefore, where a clause of a will is in these words: “Also all my live 
stock to be divided between my wife, Amy Blandina Maria and Mi- 
chael; all my land and plantation, with all the buildings, I give and 
bequeath unto the above named Michael Whitener; all my vessels and 
stands and my wind mill or fan, all dues by note or book account I 
also give to my son Michael Whitener.” Jt was held, that by a proper 
construction of the clause the land was devised to Michael Whitener. 


Action to recover p<ssession of land, tried before A/itchell, 
J.. at Spritig Term, 1872, of Carawsa Court. 

The plaintiff and defendant R. M. Whitener are heirs at law 
of Dayid Whitener. Plaintiffs claim, as heirs at law, two- 
thirds of the land. BR. M. Whitener claims the whole under 
the will of his father David Whitener. The question submit- 
ted to the Court was, whether under a proper construction of 
the will the defendant was entitled to the whole or his portion 
as heir at law. The clause of the will alieged to embrace the 
land is as tollows: ‘“ Also all my live stock to be divided be- 
tween my wife Amy Blandina Maria and Michael ; all my 
land and plantation with all the buildings thereon I give and 
bequeath unto the above named Michael Whitener ; all my 
vessels and stands and my wind mill or fan, all dues by note 
or book account I also give and bequeath unto my son Michael 
Whitiner.” The Court held that under the will the defendant 
was entitled to the whole of the land. Plaintiff excepted. 

Verdict for defendant. Judgment and appeal. 


Hoke, Bynum and Dupre, tor plaintiffs. 
No counsel for defendants. 


Reav, J. The question is, whether the land in dispute is 
given in the will to the defer.dant Michael Whitiner. The 
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difficulty in construing the will grows out of the fact, that it 

is not punctuated and is ungrammatical. Reading the will so as 

to make it consistent and sensible, we are of the opinion that 

the land in dispute is given to the detendant Michael Whitener. 
There is no error. 


Per Cort. Judgment affirmed. 








JOHN H. MORRISON, Collector, &c. os. DAVID WHITE, Ex’r. of 
D. WHITE, deceased. 

When a marriage contract is in these words, viz: “That the said J. H, is 
to have the entire disposal of her own property, as her own judgment 
may see proper, at her death. If she should die before the said D. 
W., then she doth give and allow him to hold for his benefit all my 
estate, real and personal his life time, and at his death the said property 
to be delivered up, as I, J. H. had directed it to be done, at my deatb, 
This obligation to be kept in good faith by both parties.” J¢ was held, 
that the legal effect of the contract was to give to D. W., (the husband) 
the use of the property during his life, and after his death to revert to 
his wite, the said J. H. 

When a testator directed, in his will, that “the marriage contract be car- 
ried fully into effect,” and in addition gives to his wife other legacies; 
Held, that a case of election is not presented, as the wife does net 
claim under and against the will, but under the will and the contract, 
which is made a part ot it. 

When receipts are given for specific things, they do not operate as a re- 
lease of any right, though under seal, but must be confined to the sub- 
jects of such receipts, 


Civ Action tried before Logan, J., Spring Term, 1872, of 
@asarezvs Superior Court. 
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The complaint alleged that (original) plaintiff was the wife 
of one John Hine, who died in 1856, having made his last 
will and testament, in which he appointed the plaintiff and one 
David. White executrix and executor. 

That by said will she was to have all the household and 
kitchen furnituretand one halt the persunal estate of every 
kind, amounting in value to someSthree or four thousand dol- 
Jars, and she and the said David White qualified as executrix 
and executor. 

That about the 17th of July she (plaintiff) and the said 
David White, in contemplation of marriage, entered into a con- 
tract, which in substance is as follows, viz: “ That the said 
Jane Hine is to have the entire disposal of her own property, 
as her own judgment may see proper, at her death. Imfin case 
she should die befure the said David White, then she doth 
give and allow him to hold tor his benefit all my estate both 
real and personal his life time, and at his death the said prop- 
erty to be delivered up as I, Jane Hine, had directed it to be 
done, at my death. 

This obligation to be kept in good taith by both parties. 

(Signed,) DAVID WHITE, 

JANE HINE.” 

That, shortly after this agreement was made, the plaintiff 
and David White were married, and there came into his hands, 
to be held under the contract, money, notes.and other personal 
property of considerable value. 

That it was the intention of the contracting parties that,all 
the property of the plaintiff should vest in herself, and not be- 
come the property of her husband. 

That David White died in 1867, having made his will in 
which was contained the following clause, viz: 

“Ttem. I direct that the existing marriage contract be- 
tween myself and my present wite, signed by us respectively, be 
carried fully into effect.” 

The defendant was appointed executor of David White’s 
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will and was qualified as such, during the pending of the case 
ijn the Superior court. The plaintiff Jane Hine died and the 
present plaintiff as collector was made party in her stead. 

Judgment was demanded for a reformation of the contract, 
and tor an account, &c. 

Detendant admits the exeeution ot the marriage articles re- 
ferred to in the complaint, but insist that they are ot no force 
or efiect, in fact or tn law. He denies several allegations in 
the complaint, and especially that his testatar received into his 
hands the assets of the estate ot Hine and the estate ot plain- 
tiff claimed under the will of said Hine. He claims that re- 
ceipts were given by plaintiff to his testator before their mar- 
riage, viz: in L857 for $4,456.85, 1858, $800, Dee. 1872, $325.65. 
He denies that the estate is accountable for $1,420 in eash. 

Defendant insists that plaintiff disposed ot most of the speci- 
fic articles willed to her by her former husband. THe says that 
under the will of his testator certain Tegacies were given her, 
and among other things certain notes belonging to Hine’s 
estate, that certain other property was likewise given her. 
That she executed receipts, which are exhibited, to him as 
executor, tor the legacies of specific articles given to her under 
the will, and that she is estopped thereby, and should be com- 
pelled to elect. He denies his liability to account as deman- 
ded in the complaint, and insists upon various acts of the 
plaintiff, indicating an approval and an acquiescence in defer- 
dant’s construction of the will. 

His Honor delivered a written opinion, viz. “The Court 
declares its opinion to be that the contract entered into between 
Jane Hine and David White was intended by them as an ante- 
nuptial contract in regard to the estate owned by the said Jane 
Hine, and that David White was entitled to the use of the 
estate during his life, and that upon his death such portion 
thereof as was not consumed in its use, such as wheat, corn &c., 
should revert to eaid Jane Hine as her seperate estate, for hew 
own exclusive use and benefit. 
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It is therefore ordered and decreed, that plaintiff recover, of 
the detendant, that portion of the estate of said Jane which was 
received by said David White, with the exception of that not 
consumed in the use, or was lost by death as aforesaid, and to 
this end that the matter be and is hereby declared to be refer- 
red to John A. McDonald, to take an account of the estate of 
said Jane &c.” 

From this judgment defendant appealed. 


J. H. Wilson, for the plaintiff. 
&. Barringer, for the defendant. 


Pearson, C. J. 1. His Honor does not undertake to reform 
the marriage contract, but puts a construction upon it. We 
concur in the view taken by him as to the legal effect of the 
contract. 

2. The testator directs “the marriage contract to be carried 
fully into effect,” and, in additon to what his wife is entitled to 
under the contract, gives her certain legacies. So acase for 
election is not presented ; the wite does not claim under and 
against the will, but derives her title, under the will, and the 
contract, which is incorporated and made a part of the will. 

2. The receipts although under seal, do not have the legal 
effect of “a release” ot any right, but being specific, must be 
confined to the subjeet of the receipts, and can have no further 
effect. In this point of view they are treated in the order for 
an account “as credits” for payments made by defendant, 
under the will. 

No error ; decretal order affirmed. 


Pr Curiam. Judgment affirmed. 
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CHARLES SKINNER es. D, G. MAXWELL. 


If a party is deprived of an appeal without his laches, he is entitled to a 
certioraré, as a substitvte for an appeal. 


Av appeal may be taken without the sanction of a Judge, if the parties 
ean make out the case by agreement, and without his intervention. 
But whether they can perfect an appeal, not only without the sanction 
but in spite of the prohibition of the Judge, Quere/ 


Though an appeal may be brought up in spite of the prohibition of » 
Judge, yet, as the practice has been so uniformly the other way, the 
Court would not feel at liberty to refuse a party a certiorari, as a substi 
tute for the remedy of which he had been deprived. 


This was an application for a certiorari made betore thir 
Court at the present term, as a substitute for an appeal. 

D. G. Maxwell, the defendant in a suit ot Charles Skinner, 
by his next friend, &c., against him, made affidavit stating, . in 
substance, that a motion was made by plaintifi’s counsel in the 
above stated case, at the recent term of Mecklenburg Superier 
Court, for the appointment of a receiver. This motion was op- 
posed by defendant’s counsel, upon the ground that since the 
commencement of the suit he had purchased the interest of 
plaintiff in the goods in controversy, and was owner of the ex- 
tire stock. The motion was allowed by the Judge below, avd 
the counsel for affiant asked for an appeal to this Court, whic! 
was retuse] by the presiding Judge. 


Bynum, for Skinner. 
C. Dowd, for Maxwell. 


Reape, J. The defendant had the right to appeal from the 
order appointing a receiver, and if he was deprived of that 
right without his laches he is entitled to a certiorari, as a 23\)- 
stitute for an appeal. The question then is, was he deprived 
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of his right ot appeal without his laches. The facts are, that 
he asked for an appeal and his Honor refused to grant it. 

Our attention was called tor the first time to the fact, that a 
party may appeal without the sanction of the Judge, C. C. P., 
S. S. 299, 300, 301, 302. We do not mean that we had not 
before noticed the said sections of the Code, bnt we have had 
no occasion for their practical applieation to a case like the one 
before us, because we have had no cage in which an appeal was 
refused. It is true that an appeal may be taken without the 
sanction of the Judge, if the parties can make out the ease by 
agreement, withont his intervention ; but it is a different ques- 
tion whether the parties can perfect an appeal, not only with- 
out the sanction, but in spite ot the prohibition of the Judge. 
It may be that both the parties and the clerk, in certifying the 
record, would be in contempt. But we do not think it neces- 
sary to decide that, because taking it to be that the defendant 
might, in spite of the prohibition of the Judge, have brought up 
his case by appeal, yet as the practice has been uniformly the 
other way, and as it was commendably respecttul to the Court to 
forbear, we do not feel at liberty to refuse him a certiorari, asa 
substitute for the remedy of which he was deprived. 

Let a certiorari issue, &c. 


Pye Curiam. Order accordingly. 
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STATE ez rel. DOBBINS os, OSBORNE, Adm'r.. et al. 


Where a Guardian received from the Administrator, as part of his ward's 
distributive share, in 1864, a bond made by himself in 1862, he must 
account for the value of the bond as of the date it was given. 


A plaintiff is not a competent witness to prove any transaction between 
himself and his deceased guardian; but he is competent to prove any 
other trans:ction of his guardian; ¢. g, a sale of his property by his 
guardian. 


| Halliburton v. Dobson, 65 N. C. 88. Isenhour v. Isenhour, 64 N.C. R. 640.] 


This was a civil action on a guardian bond, tried befure 
Mitchell, J., at Fall Tern, 1871, of Ingperxi Superior Court. 

The action was brought against the defendant Osborne, as 
administrator of W. W. foote, guardian of the relator, and the 
other defendants as sureties on the bond. There was a reference 
to the clerk to state the account ot the guardian. The clerk 
made a report to Fall Term, 1871, of the Superior Court, at 
which time exceptions were filed by the defendants. Upon 
the hearing of the exceptions betore Mitchell, J., he overruled 
exceptions 1 and 8, and the second exception was admitted by 
the plaintiff. The facts found by his Honor on the Ist excep- 
tion wereas follows: ‘“ One Simmons was the administrator ot 
Miles Dobbins, father of the relator. Miles Dobbins died in 
April, 1863, and Simmons qualified as his administrator in May, 
1863. In May, 1862, W. W. Foote gave his note to the intestate 
tur $300 in Confederate money. This note came into the hands 
ot the administrator of Miles Dobbins, who transferred it to 
Foote, the guardian ot the relator, and took his receipt and in 
these words, viz: “ Received ot W. D. Simmons, adm’r, &c., 
three hundred and thirty-two dollars in cash notes, Feb. 24, 1864. 

(Signed,) W. W. FOOTE, Guardian of 

A. A. DOBBINB.” 

The Clerk, upon these facts, charged the guardian with the 
value of the note at the time it was given, in 1862. Defendant 
excepted to this part ot the report. Exception overruled. The 
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facts under the 3d exception are these, as found by 
his Honor: Plaintift was examined as a witness, and swore 
that his guardian took trom him sixty-two gallons of brandy, 
and sold the same, in 1864, for twelve hundred and fifty dollars 
in Confederate money. Defendants’ counsel objected to this 
evidence, as incompetent. The objection was overruled. They 
excepted to this part ot the Clerk’s report, which was likewise 
overruled. 

The exception was made upon the ground, as stated in the 
case, that the money derived from the sale of the brandy was 
net trust funds, and it it was that it was received at a time, 
(1864) when it could not be lent, and that there was no evi- 
dence that the guardian had used it. His Honor overruled 
this exception. 

There was a judgment for the plaintiff, and the defendant 
appealed to the Supreme Court. 


Armfield and Batchelor, tor plaintiff. 
W. P. Caldwell, tor defendant. 


Reapg, J. The first exception on the part of the defendante 
was properly overruled. The value of the bond of. Foote, at 
the time he received it as guardian, in 1864, was its value at 
the time it was given in 1862, according to the Legislative 
scale applied to Confederate money; and with that value and 
interest, he was properly chargeable as guardian. . 

The third exception was also properly overruled. The 
plaintiff, it is true, was not competent to prove any transaction 
between himself and his deceased guardian: but he was com- 
petent to prove any other transaction of his guardian. The 
transaction, in this case, was a sale of the property of the plain- 
tiff by his guardian to a third person. J/alliburton vy. Dobson 
65, N. C. R. 88, and the cases there cited. And Jsenhour, 
adm’r., v. Isenhour 64, N. C. R. 640. 

There is no error. 


Pzr Curiam. Judgment affirmed. 
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JOHN W. PELLETIER, Adm’r. os. E. W. SAUNDERS, Adm’r, e¢ al. 


Under the act of 1868-69, chapter 113, sw chapter 5, sec. 1, enacting 
that “ When the personal estate of a decedent is insufficient to pay 
debts, &c., the Executor or Administrator may apply to the Superior 
Court, by petition, to sell the real property of the decedent for the pay- 
ment of debts ;” it was held, that the word mag, in this, as in every act 
imposing a duty, means shall, and that by Superior Court is meant the 
Clerk of said Court. 


When the personal estate of a decedent is insufficient to pay his debts, 
and an administrator or executor refuses, or unduly delays, to apply te 
the Court for the sale of the real estate, the Clerk of the Superior Court 
as Piobat Judge has jurisdiction, and may, at the instance of a credi- 
tor, compel such person to perform his duty. 


[Hx parte Moore, 64 N. C. 90; Sprinkle v. Hutchinson, 66 N. C. 450, 
cited and approved. ]} 


‘his was a proceeding commenced before the Clerk of the 
Superior Court of Carteret County, to compel the defendant 
Saunders to sell the real estate ot his intestate for the payment 
of debts. 

The summons was made returnable before the Clerk, and 
the plaintiff filed a complaint alleging, among other things, 
that the detendant’s intestate was indebted to him by judg- 
ment obtained in the lite time of the intestate, and that said 
intestate had conveyed lands to the other defendants, his 
daughters, for the purpose ot defrauding creditors; that the 
personal estate is exhausted, and the administrator refuses to 
sell the land for the payment ot his debt. Prays judgment 
that defendant be compelled to sell land for the purpose above 
set forth. Defendant demurred specially for want of jurisdic- 
tion, and the Clerk torwarded the pleadings to his Honor, Judge 
Clarke, who after considering the same sustained the demurrer ; 
from which judgment plaintiff appealed. 


Haughton, for the plaintiff. 
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Faircloth, for the defendants. 


Ropmay, J. The question presented in this case is, whether 
a Probate Court. at the instance of a ereditor, can compel the 
administrator of the debtor to sell his lands, tor the payment of 
his debts, after the personal estate has been exhausted. 

The Act of 1868-’9 ch. 113, sub chapter 5. 8. 1, p. 267, 
provides that in such a case the administrator may apply, to 
the Superior Court, tor an order to sell the real property; but 
it makes no express provision. tor the reliet ot the creditor 
when the administrator refuses or unduly delays to apply. 

The word may, here, as in every act imposing a duty, means 
shall. By Superior Court, is meant the Clerk of the Court, as 
appears by section 48, of the same chapter, and from 8. 9, C. 
C. P., where that is defined to be the meaning of the phrase, in 
every case, except when some act is required to be done during 
Term time, or the Judge of the Court is otherwise expressly 
indicated. 

So there is no difficulty about the right of the creditor to 
have the order made, or the duty of the administrator to ap- 
ply for it, or the jurisdiction of the Court on his application. 

The question then is reduced to this: Is there anything in 
the Act referred to, or in the Constitution and limited powers 
of the Probate Court, to disable it from making the order at 
the instance of a creditor? The Act prescribes who are the 
parties necessary, in all cases, to a proceeding tor the sale of the 
lands. The creditors are not necessary parties. Nevertheless, 
as they have an interest, as well in the taking ot the adminis- 
tration account, as in the terms on which the land shall be sold, 
and the application of the proceeds, they must have a right to be- 
come parties at some stage of the proceeding, (C. C. P., 8. 61, 
ex parte Moore, 64 N. ©. 90), and we cannot see that any in- 
convenience, or injury to any interest, can arise by allowing 
them to come in at the beginning, by commencing the proceed- 
ing. Mere matters of practice and form, unless expressly reg- 
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ulated by statute, are entirely under the control of the Courts, 
and every mode ot proceeding is allowed, by which rightful 
relief may be obtained without injury or inconvenience. It is 
suggested, however, that if the Clerk shall, at the hearing, or- 
der the adininistrator to sell, he will have no power to enforce 
obedience, in case the administrator refuses. The same may be 
said in case of disobedience to an order to sell made on the 
application of the admisistrator. So that if the want ef power 
were conceded, it would be no more an argument against the 
jurisdiction in the former case, than in the latter, where it is 
not disputed. But the want of power is not conceded. It is 
unnecessary for us to say how the order might be enforced. 
Perhaps the administrator might be removed for the miscon- 
duct, although not exactly of the nature specified in sections 
$9-91, otf sub-chapter VII of the Act of 1868-9. And no 
reason occurs to us at present why disobedience could not be 
treated as a contempt under the Act of 1870-’71, ch. 216. At 
all events, if it should be found that the process of the Pro- 
bate Court was inadequate to enforce its orders, application 
could be made to the Judge of the Superior Court for aid, by 
an order in the nature of an injuction. Sprinkle v. Hutchin- 
son, 66 N. ©, 450. 

The judgment of the Superior Court is reversed, and the 
demurrer overuled. The case is remanded, to be proceeded in 
according to law. 

Let this opinion be certified. 


Perr Curiam. Judgment reversed. 
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BANK OF CHARLOTTE os. M. W. HART ¢ al. 


The act of 1869~-’70, requiring bank bills to be received in payment of 
judgments, rendered in favor ot banks chartered prior to May Ist, 1865, 
is constitutional. The Statute is merely an extension of the principles 
upon which the statute of set-off is based, and in adjusting the bal- 
ances according to equitable principles, interest on the bank bills, ten- 
dered in payment, should be allowed from the date of the demand and 
protest. 


Rule upon plaintiff, to show cause why it should not accept 
its bills in satisfaction of a judgment, heard before Logan, J.; 
at Spring Term, 1872, of MeckLensurc Superior Court. 

The plaintiff had obtained judgment against one Taylor and 
defendant Hart for $3,400, and execution was in the hands of 
the Sheriff. Defendant was the owner of a large number of 
the bills of the plaintiff (Bank of Charlotte), payment of which 
had been demanded and the bills protested for non-payment. The 
rule was to show cause why these bills should not be received 
in satisfaction of the judgment, allowing interest on the bills. 
Plaintiff objected to the allowance of interest. * His Honor 
being of opinion with the plaintiff discharged the rule. 

J. H. Wilson, for plaintiff. 

Jones & Johnston, for defendants. 


Pearson, C.J. The objection, that the Act of 1869-70, 
ander which the defendant makes his motion, to be allowed to 
apply the bills of the Bank in satisfaction of the judgment 
against him, is unconstitutional, in that it makes bank bills a 
legal tender in the payment of debts, cannot be maintained. 
The same objection might be made to the statute which allows 
the plea of set-off ; for the statute under consideration is merely 
an extension of the application of the principle on which the 
statute of set-off is based, that is to say, the reasonable arid 
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equitable principle, that a court will not compel A to pay 
money to B, if, at the time of the payment, B has a legal right 
to require A to pay it backjto him; in other words, in the eye 
of a court of justice, the difference between the debts, due by 
the one to the other, is the true debt, and is the only amount 
that a court of justice, as between the parties, should require 
to be paid. 

In adjusting the balance according to the equitable principle, 
there can be no doubt that the detendant is entitled to be al- 
lowed interest from the date of the demand. Interest isa 
mere incident which the law attaches to a debt, which is not 
paid at the time it falls due, and onght to be paid ; and the cal- 
culation of interest on specific sums due to the plaintiff, or to 
the defendant, is a matter for the Clerk, and does not require 
the intervention of a jury, or fal] under the head of a writ of 
inquiry of damages. The plaintifi’s judgment was drawing in- 
terest, and it is no more than fair that the bank bills of which 
the defendant demanded payment, with a view to have them 
applied in satisfaction of the judgment, should also bear inter- 
est, from the time at which the plaintiff was put in default by 
refusing to accept them in satisfaction. 

There is error. 

This will be certified to the end that the defendant may 
take his motion, and be allowed interest on the bills from time 
of demand. 


Per Ccriam. Order reversed. 
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STATE os. OWEN MERCER. 


Where upon a trial for a capital offence a juror was challenged, and the 
question was asked, “ whether or not he was opposed to capital punish- 
ment, and he answered that he preferred sending a man to the peniten- 
tiary for murder, and thought the law ought to be changed;” Held, 
that this was a challenge propter affectum. 


When a challenge is made for unindifferency, the Court tries the fact, un- 
less one of the partics demands triers, and of the fact tound, either by 
the Court or the triers, there is no review. 


| State v. Benton, 2 Dev. & Bat. 196, cited and approved. | 


This was an indictment for murder, tried before Watts, J., at 
Spring Term, 1872, ot Epcrcomsr Superior Court. 

A juror was challenged by the State fur cause, as the case 
states, and asked if he was opposed to capital punishment. He 
replied, that he preferred to send a man to the penitentiary in- 
stead of hanging him—thought the law ought to be changed, 
and send all to the penitentiary tor murder instead of hanging 
them. When questioned by prisoner’s counsel, whether or 
not he would give the prisoner a fair and impartiaFtrial, he said 
he would. When questioned by the Court, made the same 
reply ; said he preterred penitentiary to hanging. Whereupon 
the Court sustained the challenge. Prisoner’s counsel excepted. 
There was a verdict ot guilty. Rule for new trial. Rule dis- 
charged. Judgment and appeal. 


Attorney General, for the State. 
No counsel for the prisoner. 


Borven, J. The only question raised in the record is, as to 
the challenge of a juror on the part of the State, which chal- 
was allowed, and the defendant excepted. 

The record states that a juror was challenged for canse, and 
was asked if he was oppored to capital punishment ; the juror 
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replied, “that he preterred to send a man to the penitentiary, 
instead of hanginghim. Thought the law ought to be changed 
and send all to the penitentiary for murder instead of hanging 
them.” When questioned by the Court, he made the same 
reply—said he preferred the penitentiary to hanging. This 
decision of his Honor cannot avail the prisoner tor several rea- 
sons. First, that this was a challenge propter affectum, al- 
though the case states that it wasa challenge for cause. When 
a challenge is made for unindifferency, the Court tries the fact, 
unless one ot the parties demands triers, and ot the fact found, 
either by the Court, or the triers there is no review. State v. 
Benton, 2 Dev. & Bat. 196. . 

Again, it does not appear, whether .this juror was one of 
the original pannel or of the special venire, nor does it appear 
that the State had made any peremptory challenge, nor that- 
that the prisoner had exhausted his challenges. So that the 
State had first the right to direct this juror to stand aside until 
the pannel was pernsed, and the State likewise had the right 
to challenge this juror peremptorily. So that his Ilonor, hav- 
ing allowed the challenge for unindifferency, could have doue 
the prisoner*no injury, as the State, in case the challenge had 
been disallowed, might have challenged the juror peremptorily. 
State v. Benton, supra. 

There is no error. This will be certified, in order that the 
Court may proceed to judgment according to law. 


Ver Curiam. Judgment affirmed. 
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W. H. McCANLESS os. W. H. REYNOLDS. 


In an action to recover possession of land, or other property, where both 
parties claim under the same person, one under an execution sale, and 
the other by deed made prior to said sale, it is competent, in order to 
establish the bona sides of the deed, to prove declarations of the vendor, 
made ante litem motam and before the contract of sale, admitting an 
indebtedness to the vendee. 


| Patton v. Dyke, 11 Ired. 237; Satterwhite v. Hicks, Bus. 105; Pearce vy, 
Jenkins, 10 Ired. 355, cited and approved. | 


Civiz Action tried betore Cannon, J., ata Special Term of 
Sroxxs Superior Court, February, 1872. 

This action was to recover possession of a tract of land in 
Stokes County. The plaintiff claimed the land under a judg- 
ment and execution against Richard Cox, a Sheriff’s sale and 
deed made in 1867. 

Detendant claimed under the defendant in the execution, 
Richard Cox, by deed bearing date in 1866, and prior ta the 
teste of the execution and sale by the sheriff to plaintiff. 

There was no difficulty as to the identity of the land, or de- 
fendant’s possession. Plaintiff introduced evidence to show that 
the purchase by the detendant was traudulent and void as te 
creditors. Many witnesses were examined as to the point. 
Defendant in reply examined testimony to show the bona fides 
of his purchase, and among other things proposed to ask a 
witness this question. ‘ Whether Cox did not confess, in 1861 
vr 1862, an indebtedness to defendant ot some $900.” 

This question was objected to, and ruled out by the Court. 
Detendant excepted. There were other rulings of his Honor 
excepted to, but as this is the only one discussed by the Court 
it is unnecessary to state the exceptions. Under instructions 
from the Court to which no exceptions were taken, there was 
a verdict for the plaintiff. Judgment and appeal by the defen- 
dant. 
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Phillips & Merrimon, tor the plaintiff. 
Smith & Strong, for the defendants. 


Borngen, J.-In this case, numerous objections were taken 
to the ruling ot his Honor, but as one objection disposes of the 
case in this Court, we deem it unnecessary to notice any of 
the remaining questions. 

In this case both parties claimed under Richard Cox, the 
plaintiff under a sale by the sheriff under an execution; the 
detendant under a deed of bargain and sale, trom said Cox, to 
defendant, made prior to the teste of the execution under 
which the plaintiff purchased ; and one of thé questions in the 
trial was, as to the bona fides ot the sale to the defendant. 
To show the bona fides of the sale to the defendant, and 
that a full and fair price was paid tor the land, the detendant 
proposed to prove, by a witness,a confession of Cox, under 
whom both parties claimed, made several years before the com- 
mencement of this suit, and before the sale by the sheriff and 
the purchase by the detendant, of an indebtedness to the defend- 
ant of some nine hundred dollars. To the reception of this 
evidence the plaintiff objected, and it was rejected by his 
Honor. In this there was error. Patton v. Dyke 11 Ire. 237, 
Satterwhite v. Ilicks, Busbee, 105, and Pearce v. Jenkins, 10, 
Ire. 355, are full authorities for the detendant, to show that- 
the evidence rejected ought to have been received. In the 
first case his Honor Judge Nash says: “The declaration of 
parties, made before the time of the sale, admitting that indeb- 
tedness to the plaintiff, being made ante litem and before any 
movement was made, or, as far as the case discloses, was 
thonght of, towards the sale. of the goods to the piaintiff, in a 
question impeaching the fairness of that transaction, was cer- 
tainly evidence of the tact, it being against their interest, at 
the time it was made.” In the case of Satterwhite v. Hicks 
et. al., Judge Nash, then, Chief Justice says : “That hearsay is 
not admitted as evidence, is a rule as old as the common law. 
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To it however there are exceptions coeval with it. Among the 
modern exceptions to this rule, (says the Chief Justice) is that 
class of hearsay, admissible upon the sole ground that it pro- 
ceeds from the person owning the property at the time, and 
would be evidence against him, if he were a party to the suit. 
His estate or interest in the property coming to another, by 
any kind of transfer, the successor is said to claim under the 
former owner, and whatever he may have said concerning his 
own rights, while owner, is evidence against his successor. 
This rule applies equally to real and personal property, whether 
in possession or in action.” 

In this last case, the party to show the dona fides, and that 
he had paid a fair price, set up a large debt owing by the ven- 
dee, former owner ot the property, to the defendant ; and to re- 
but this evidence, the plaintiff was permitted to prove that the 
said vendee, before the sale, had said that he was not embar- 
rassed, and did not owe wore than $250. It follows from this 
authority, that it the plaintiff in that case could prove, that the 
vendee said he was not embarrassed and owed but $250, then 
in our case, the grantee could prove, that his grantor admitted 
that he owed the defendant some $900. But the case of Pearce 
v. Jenkins is still more to the point, as in that case the evidence 
admitted, and which this Court approved, was almost identical 
with that rejected in this case. 

There is error. 


Venire de novo. 





Per Curiam. 
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W. R. ALBRIGHT os. JOHN G. ALBRIGHT. 


When a defendant in a civil action offered in evidence, as a counter-claim 
to plaintiff’s demand, a note bearing date in October, 1852, and ten- 
dered himself as a witness to rebut the presumption of payment; Held, 
that under the act of 1866, he was a competent witness for that pur- 
pose. 


This was a civil action, tried before Zourgee, J., at Spring 
Term, 1872, of ALamance Superior Court. 

The action was brought upon a- bond for the recovery of 
money. The defendant in his answer, by way of counter- 
claim, set up a bond executed by plaintiff on the 21st October, 
1852, for $61.50. Plaintiff insisted upon the presumption 
of payment of said bond. 

The defendant offered to prove, by his own oath, that said 
bond had been delivered to him on the date thereof and had 
been constantly in his possession, and his sole property, trom 
that date to the present, and that it had not been paid in whole 
or in part. His Honor held the evidence to be inadmissible, 
and that the defendant could not prove by his own oath that 
the bond in question had been in his possession, and had never 
been paid, either to himself or any one authorized by him to 
receive payment thereof. 

Defendant excepted ¢o this ruling. Verdict and judgment 
for plaintift. Appeal by defendant. 


Dillard & Gilmer, for plaintiff. 
Parker, for defendant. 


Boyven, J. The only question, in this case, is upon the re 
jection of the evidence, offered on the part ot the plaintiff, to 
prove by his own oath,that the bond for sixty-one dollars and fifty 
sents, payable one day after date, and dated the 2ist day of 
October, 1852, had not been paid in whole or in part. 
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His Honor rejected the evidence, upon what ground his 
Honor does not inform us, nor does the counsel for the defen- 
dant. 

It is true, that when the bond was given, and until the Act 
of 1866, to improve the law of evidence, the defendant was 
an incompetent witness, on account of interest, but that statute 
abolished the law excluding witnesses on account of interest, 
and made parties as well as other interested witnesses compe- 
tent to testify, leaving the jury to give such weight, to the tes- 
timony of such witnesses, as they believed it entitled to. Un- 
der the statute the testimony offered was competent, and there 
is error. This will be certified. 













Per Ovcriam. Venire de novo. 
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C. DOWD, TRUSTEE ¢s. B. and G. M. COATES and R. A. SPRINGS. 


When a party conyeys by deed certain real estate {h trust to secure the 
creditors therein named, and afterwards makes another deed conveying 
the said real estate, with other property, in trust to secure a number of 
creditors whose names are set forth in a schedule attached, with this 
further proviso: “ Being desirous of placing all the creditors of the 
said party of the first part upon a basis of equality, so far as their rights 
are concerned, and in case it should turn out that-any creditors of said 
party have been omitted in said schedule, it is hereby expressly de- 
clared that sych creditors, so ommitted, shall be allowed to share 
equally in the benefits of this trust with those expressly named ;” Held, 
that upon a fair construction of the latter deed, creditors named in the 
the first are entitled to no part of the fund raised under the second 
deed : 

ist. An intention to make a further provision for the former class of cred- 
itors, at the expense of the latter class, is very improbable, and by the 
rules of construction, which are merely deductions of commcn sense 
a construction to give cffect to an intention which is improbable and 
unreasonable must be excluded, uniess such intention is expressed in 
plain and direct words, 

2d. The words “in case it shall turn out ghat any creditor has been omit- 
ted in said schedule, such creditor or creditors so omitted shall share 
equally with those expressly named,” are appropriate to express an in- 
tention to include one or more creditors whose names had been acci- 
dentally omitted, but inappropriate to include a large number whose 
debts had already been provided for. 


3d. The provision, that all the creditors should be on a basis of equality, 
would be a mockery, if the creditors of the first class were to come in, 
without accounting for the amounts received under the first deed. 


This was a case agreed, submitted to his Honor, Logan, -/., 
at Spring Term, 1872, ot Mecxiensure Superior Court. 

The following are the facts agreed and submitted to his 
Honer: The Rock Island Manutacturing Company executed an 
assignment in trust to T. W. Dewey, attached to the complaint, 
marked “B,” and another marked “CO,” in both of which it 
18 
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secured certain creditors represented by defendant Springs. 
Another assignment was made, marked “A,” and there is a fund 
ot several thousand dollars in plaintiff's hands, to be distributed. 
It is further agreed, that the property embraced in B and © 
has been sold, and failed to pay the debts therein provided for 
in full. That the debts ot Coates & Coates are mentioned in 
the schedule attached tu A, and the debts provided for in B 
and C are not mentioned in said schedule. 

The question presented to the Conrt is, whether the creditors 
secured in deeds B and C can participate in the distribution of 
the funds in plaintifi’s hands. His Honor rendgred this decis- 
ion : “It is elear, that by the terms of deeds B and C the cred- 
itors therein named, would not be entitled to any part of the 
fund, arising from the sale of the property or collections secured 
in deed A. Therefore, it depends upon deed A. It is the 
opinion of the Court that the proper construction of deed A 
is, that the creditors mentioned in the schedules marked “A,” 
“B,” “OC” and “D,” as well as all the creditors not provided 
for in Band ©, shall] share equally in the benefits of the trust 
fund mentioned in deed A.” 

From this ruling the defgndants B. & G. Coates appealed 
to the Supreme Court. 

Inasmuch as the deeds mentioned are simply referred 
to as exhibits B, C and D, it may be proper to set out 
their substance. J)eed B conveys to the trustee, Dewey, . 
certain real estate in the town of Charlotte, including a 
lot upon whieh is situated « factory for the manufacture ot 
woolen goods, machinery, &c. Another town lot is also em- 
braced. This conveyance is in trust for the purpose of securing 
a loan of $40,000, which the company had effected by issuing 
honds to that amount, in sums of five hundred and one hun- 
dred dollars, payable to the trustee, or bearer. The trustee 
had a power of sale npon non-compliance with the condition 
of the deed. The second deed conveyed the same property 
in trust, with the addition of other real estate not included in 
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the first deed, to secure an additional loan of $20,000, subject 
to the first mortgage of $40,000. 

The deed marked and referred to as exhibit A, conveys to 
the plaintiff as trustee, “ all the estate of the corporation, con- 
sisting of realty, personalty and choses in action ;” the real 
estate, subject to the first and second mortgages, previously 
mentioned as Exhibits B and C. This deed, after setting out 
the names of a large number ot creditors and the amounts due 
in the schedules attached, marked “A,” “B,” “C” and “D,” 
has this clause: “ Being desirous of placing all ot the credi- 
tors of said pgrty of the first part upon a basis of equality, so 
far as their rights are concerned, and, in case it should turn out 
that any creditors of said party have been omitted in said 
schedules, it is expressly declared that such creditors so omit- 
ted shall be allowed to share equally in the benefit of this 
trust with those expressly named.” This deed also conveys 
the residuary interest in the property conveyed by deeds B and 
C, after satistying the creditors thereby secured. 


C. Dowd, for plaintiff. 
Bailey, for B. and G. M. Coateg 
J. Il. Wilson, for Springs. 


Pearson, C. J. Our conclusion is, that the creditors secur- 
ed by the deeds B and C are not inclnded among the creditors 
secured by deed A, and consequently that the creditors em- 
braced in deeds B and C are entitled to no part ot the fund 
raised under deed A. 

The clause under which it is insisted that the deed A em- 
braces the creditors secured by deeds B and C is as follows: 
After setting out the names of a large number of creditors 
and the amounts due in the schedule attached, marked A, B, 
C and D, it proceeds, and (the party of the first part) “ being 
desirous of placing all of the creditors of said party of the first 
part upon a basis of equality, so tar as their rights are con- 
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cerned, and in case it should turn out that any creditors ot said 
party have been omitted in said schedule, it is hereby express- 
ly declared, that such creditor or creditors so omitted shall be 
allowed to share equally, in the benetits of this trust, with those 
expressly named.” We think the words, “and tn case it should 
turn out that any creditors of said party has been omitted in 
said schedule, &e.,” have no reterence whatever to the credi- 
tors, who had been secured by the deeds B and C. This con- 
clusion in regard to the construction of deed A is based upon 
three considerations : 

1. Deed A was made for the purpose of closing up the cor- 
poration, known as the Rock Island Manufacturing Uo. It 
conveys everything tLat the Company owned either in posses- 
sion or in action, and among other things it sets out, and as- 
signs the residuary interest of the corporation in the property 
conveyed by deeds B and C, after satisfying the creditors 
thereby secured. So it appears that the trustor was confident 
that the creditors secured by deeds B and C were not only 
fully provided for, but that there would be an excess of the 
fund under both deeds, to go in aid of the payment of the 
debts secured by deed A, in#fregard to the sufficiency of which 
fund some doubt seems to have been entertained ; so an inten- 
tion to make a further provision for the former class of credi- 
tors, at the expense of the latter class, is very improbable, and 
by the rules of construction, which are merely.the deductions 
of good sense, a construction, to give effect to an intention 
which is improbable and unreasonable, must be excluded, un- 
less such intention is expressed in plain and direct words. 

2. The words, “in case it shall turn ont that any creditor 
has been omitted in said schedule, such creditor or creditors 
so omitted shall share equally with those expressly named,’” 
are appropriate to express an intention to include any one or 
more of the creditors, whose debts had not been presented and 
whose naines had been overlooked or accidentally omitted in 
making out the lists A, B,C and D, but are altogether inap- 
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propriate, to express an intention to include a very large num- 
ber ot creditors, whose debts had been already provided for by 
the deeds B and C, and whose names could not have been 
overlooked or accidentally omitted ; for, in another part of the 
deed, these creditors are expressly referred to, and were in the 
mind of the maker of the deed at the time of its execution. Had 
such been the intention, instead of introducing it by the worde, 
‘in case it shall turn out, &c.,” as some small matter that 
might have accidentally occurred and would not make much 
difference, it would naturally have been ushered in by the 
announcement of the fact, that a large number of creditors, set 
out in deede B and ©, may not have been sufficiently provided 
tor, and it was the intention to let them share equally with the 
creditors named in the schedule attached to deed A. 

3. It is expressly set out in deed A, that it was the intention 
of the corporation to provide, that all of its creditors should 
share equally in the distribution of the tunds of the corporation, 
and if there should be a less that it should be shared pro rata. 

To ¢ffect this purpose, had it been the intention to include 
in deed A the creditors who had been already provided for, at 
all events by a very large tund, it would have been necessary 
and proper to insert a provision, that in the distribution of the 
fund realized under deed A, the creditors secured under deeds 
B and C should not be let in until the creditors secured only 
by deed A had received the same per centum of their debts as 
had been received by the other creditors under deed B and OC. 
Without a provision to this eftect, the idea ofa purpose that all 
ot the creditors of the corporation should share equally, would 
be a mockery. 

It is not necessary to enter into the view taken of the case, 
on the supposition that deed A did include the creditors secur- 
ed by deeds B and C. 

There will be an order that the fund he distributed among 
the creditors secured by deed A, and that the creditors secured 
by deeds B and C take no part of that fund. 

Per Curt. Judgment accordingly. 
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JAMES McINTIRE and wife vs. WESTERN N.C. RAILROAD COM- 
PANY. 


Where the owner of land seeks to recover damages for the injury result- 
ing from the location of a railroad on his land, he must pursue the 
remedy prescribed by the charter of the railroad company, as this 
statutory provision takes away, by implication, the common law remedy 
by action of trespass on the case. 

[The cases of Gillet v. Jones, 1 Dev. & Bat. 339; Gilliam v. Cannaday, 11 
Ired. 106; Raleigh & Gaston Railroad Company v. Davis, 2 Dev. & Bat, 
451, cited and approved.] 


This was an appeal by the plaintiff, from the decision of his 
Honor, Henry, J., made at the Fall Term, 1871, of 
McDowe t, Superior Court. 

The Plaintiffs, through whose land the defendant’s Railroad 
passes, brought an action sounding in damages, under the C. C. 
P., for the injury sustained by the location of defendant’s Rail- 
road on his land. His Honor below held, that as thegharter 
of the Railroad Company prescribes a summary remedy by 
petition to recover damages of the defendants, the plaintiffs 
could not bring an action as at common law, or under the C. 
©.P. Other points were raised, which it is unnecessary to 
state, as the opinion of the Supreme Court proceeds entirely on 
the main question. z 

From this ruling of his Honor below the plaintiffs appealed. 


Ovide Dupre, tor the plaintiffs. 
W. H. Bailey, for the defendant. 


Ropman, J. The only question presented in this case is, 
whether the common law remedy of an owner of land, by an 
action of trespass, against a railroad company which has entered 
on his lands for the purpose of building its road, is taken away 
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by Rev. Code, ch. 61, sections 9 to 21; or whether the remedy 
thereby given is cumulative. 

We are of opinion that the intention of the act was, to de- 
prive the owner of his common law remedy, and to give him 
the one provided by the act in liew of it. We come to this 
conclusion from the analogy between the policy of the act men- 
tioned, and the act ot 1809 on the subject of Mills; Rev. Code, 
ch. 74. We admit that the langnage of the latter act more 
clearly excludes a resort to the common law remedy, than that 
of the one in question: But the decisions (@illet v. Jones, 1, 
D. and B. 339, Gitliam v. Canady, 11, Ire. 106) do not go 
so much on the words of the act as upon its evident policy. If 
the owner of land overflowed by a mill dam could bring his 
action on the cace fer damages every day, no public mill could 
be established. In like manner if the owner of land taken by 
a railroad for its track, could bring his action of trespass every 
day, no railroad could be built.. In such case the law con- 
siders the property though taken fur an individual, or for a 
private corporation, as taken tor the public use. J2aleigh & 
Gaston Railroad Company v. Davis, 2, D. and B. 451. It is 
not forbidden by the Constitution, if compensation be made; 
and compensation is provided tor. The mode of obtaining it 
may not be se easy or satisfactory to the owner, but it is not 
illusory ; a substantial and just compensation may be obtained. 
There can be no doubt that the Legislature had the right to 
take away the common law remedy; the only question possi- 
ble, is, as to their intention. 

{t is suggested however, that the act only intended to fur- 
nish the compauy with a meaas of acquiring a title to the land 
needed, and not to deprive the owner of any remedy unless 
the company availed itself of the means furnished. But the 
act says either party may proceed by petition to have the 
damages assessed. If the officers of the company cannot enter 
on lands and make surveys without a trespass, they could never 
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locate the road. And if the road were located, and its con. 
struction delayed until the damages to all the land owners on 
the route were aseertained under the act, the delay would be 
indefinite, and of no benefit to any one. To hold, that during 
the pendency of a proceeding by the company to have the lands 
condemned, it could not prosecute its works without being ex- 
posed daily to an action of trespass, wonld eftectually defeat 
the policy of the act. The act intended to allow the company 
to enter and construct its road at once, leaving the question of 
damages (if the parties could not agree on them) to be settled 
atterwards. The eompany was not obhged to initiate proceed- 
ings. It is not obliged to know that the owner. claims dama- 
ges, until he claims them in the mode provided. 

There is a view of the act which seems conelusive. What 
could be the sense or policy of giving to the land owner the 
comparatively teeble remedy provided by the aet, unless it was 
intended, or supposed, that he would thereby Jose the one 
already possessed, so much more potent, and adequate for every 
oocasion. 


Pr Corim. Judgment affirmed, 
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STATE vs. CHANEY WISE. 


Where judgment cannot be pronounced against a prisoner, on account of 
the ambiguity in an indictment, in omitting to aver under what statute 
it was framed, there being two in reference to the same subject, such 
omission cannot be supplied by a plea to the further prosecution of the 
case, filed by the prisoner's counsel, admitting the time when the offence 
was committed. 


No such effect can be allowed to the action of counsel, A record cannot 
be aided by matter in pais. Sufficient matter must appear on the record 
to enable the Court to proceed to jadgment. : 


The prisoner was convicted of arson at Fall Term, 1871, of 
Craven Superior Court. Judgment of death was pronounced, 
Prisoner appealed to the Supreme Court. At January Term, 
1872, the judgment was arrested and the case remanded. At 
Spring Term, 1872, the case being called, the Solicitor moved 
for judgment according to the Act of 1869. The prisoner 
moved for his discharge, and filed the following plea, to wit: 
The said Chaney Wise saith that the State onght not further to 
prosecute the indictment against him, and ought not to hear 
judgment, because heretofore, at Fall Term, 1871, of this 
Court, he was indicted for the crime of arson, in an indictment 
ment as follows: (The plea here sets out a copy of the indict- 
ment, which is the same as heretotore given in the case re- 
ported 66 N. C. R. 120, and proceeds) ; that in'support of said 
charge, one Mason was examined as a witness, and testified 
that the prisoner did set fire to and burn his dwelling house on 
the 1st day of August, 1871; that he was convicted on said 
indictment and judgment of death pronounced, from which he 
appealed to the Supreme Court. At said Court judgment was 
arrested. This he is ready to verify. Wherupon he prays 
judgment that he be dismissed. 

; J. H. HAUGHTON, Atto., &e. 

The facts stated in the plea were admitted to be true by the 
Solicitor. 
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Whereupon the Court ordered the prisoner to be discharged. 
The State appealed. ) 


Attorney General, Battle & Sons, Dupre, for the State. 
Haughton, Smith & Strong, tor the defendant. 


Pearson, C. J. When this case was before us, 66 N. C. 120, 
the motion for judgment of death was disallowed, on the ground 
that it could not be seen by the record, that the prisoner had 
been charged and convicted under the Act of 1871. On the ar- 
gument of the present motion, it was conceded by the Attor- 
uey General, that the motion for judgment—continement in the 
penitentiary, could not be allowed on the ground that it cannot 
be seen by the record, that the prisoner had been convicted 
under the Act of 1869, and sono judgment can be pronounced, 
unless the plea (as it is termed) against the farther prosecution 
of the indictment, filed on the part ot the prisuner by his coun- 
sel, in which the fact is set ont, that upon the trial Mason tes- 
tified, that, the house was burnt on the Ist day ot August, 1871, 
which fact was admitted by the Solicitor for the State, has the 
legal effect to aid the indictment, and show that the prisoner 
was charged and convicted for a vivlation of the Act of 1871, 
and thus to remove the ambiguity in respect to whether the 
prisoner was charged and convicted for a violation of the Act 
1871, or of the Act 1569. In which case it, is insisted that 
judgment of death shall now be pronounced, as upon a convic- 
tion, under the Act 1871, although such judgment was not en- 
tered on the record, as it then appeared. No such effect can 
be allowed to the action of counsel. A record cannot be aided 
by matter in pais. Suflicient matter must appear on the record 
to enable the Court to proceed to judgment. ev. Code, Ch. 
35, Sec. 14. 

There is no error. 


Per Curtam. Judgment aftirmed. 
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STATE os. JOHN BRAY et al. 


When a verdict, in a case subjecting a party to punishment in the peni- 
tentiary, is rendered out of Court, to a Judge at his chambers, in the 
absence of the prisoner and his counsel, and is entered on the record on 
the next day, in the absence of the jury and the prisoner; Held, that 
such verdict cannot be sustained. 

|Srate v. Vreighton, 6 Ired, 194; State v. Blackwelder, Phillips 58, 


cited and appoved.] 


This was an indictment for larceny, with a count for receiv- 
ing stolen goods, tried before /?0o/, J., at Spring Term, 1872, 
ot Bertre Superior Court. 

The case was submitted to the jury at about 11 o'clock A. 
M., and the prisoner was committed to jail to await the ver 
dict. About 10 o’clock at night the Sheriff brought the jury 
to the Judge’s room. His Honor asked them, ii they had 
agreed upon a verdict. The fureman replied that the jary 
tuund the prisoner guilty of receiving stulen goods knowing 
them to be stolen. His Honor. asked the other jurors it such 
was their verdict; they all replied in the affirmative. The jury 
was then discharged, until 10 o’clock the next morning, at 
which time the court directed the Clerk to enter the verdict. 
The detendant’s counsel moved for a new trial, upon the 
ground that neither the defendant nor their counsel were pres- 
ent at the rendition ot the verdict. 

The Court overruled the motion and pronounced judgment. 
Defendants appealed. 


Attorney General, for the State. 
Smith & Strong, tor the defendants. 


Borpen, J. Whether the verdict, in this case, could have 
been sustained, had the jury, on the next morning, in court, the 
prisoners being present, been asked if they had agreed upon a 
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verdict, and they hac made the same response as that given to 
the Judge at his room on the previous evening, it is unneces- 
sary to decide, as the record does not show that either the jury 
or the prisoners were present when his Honor directed the 
verdict to be entered. 

So that the only question is, whether a verdict in a case 
which is now subject to punishment in the pemtentiary can be 
sustained, when rendered out of court, to the Judge at chambers, 
in the absenee of the prisoners and their counsel, and entered 
on the record, on the next day, in the ubsence of the jury and 
the prisoners. 

We think the case of the State v. Creighton 6 Tre. 104, and 
' the case of the State v. Blackwelder, Phillips Law 38, and 
particularly the last, are decisive of this case. 

It is true, that both of the above cases were capital, but the 
reasons for the decision in the latter case apply equally toa 
vase like the present ; and besides, we believe the practice has 
been uniform, to receive such a verdict only in open court, and 
in the presence of the prisoner. 

There is error. 


Per Curiam. Venire de novo. 
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STATE os. W. H. JONES. 


It has been accepted as the proper construction and meaning of the act 
of 1796, Rev. Code, chap. 81, sec, 30, though it goes beyond the words: 
that a Judge in charging a jury shall state the evidence fairly and im- 
partially, and that be shall express no opinion on the weight of evi- 
dence. 

Wherever there is an exception to the charge of a Judge for violating the 

act, it will not be sufficient to show, that what he did or said might 

have had an unfair influence, or that his words, critically examined and 
detached from the context and the incidents of the trial, were capable 
ot a construction, from which his opinion on the weight of testimony 
might be inferred ; but it must appear, with ordinary certnivty, that 
his manner of arraying and presenting the evidence was unfair, and 
likely to be prejudicial, or that his language, when fairly interpreted, 


was likely to convey to the jury his opinion on the weight of the testi- 
mony. 
It is not error to keep a jury together, in case of disagreement, nt’! the 


end of the term. It is the duty of the Judge to keep them toe‘ her as 
long as there is a reasonable prospect of agreement. 


The following statement otf the case was sent to this court: 

This was an indictment for larceny tried before Clowd, /., 
at Spring Term A. D. 1872, ot Forsyrue Superior Court. 
The charge was, that the defendant had stolen a horse. In the 
progress of the trial, a witness for the State was asked if he 
had not been indicted and convicted for stealing plank, and if 
he had not left the country in consequence of it. He answer- 
ed, that he had been indicted for taking plank, but did not 
steal it and did not run away. The Solicitor testified that the 
witness had been indicted for defacing and taking plank from 
a public school house. The record showed that the indictment 
was for a misdemeanor. The defendant’s counsel argued that 
whether the indictment was tor trespass or larceny, it was the 
same in its effect upon the character and credibility of the wit- 
ness. Ilis Honor charged the jury that it was not larceny in 
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Jaw. The same witness stated that about two years before he 
was at Smith Grove in the county of Davie, about twenty 
miles from Salem, from which place the horse had been taken 
on Sunday night, that in the morning, about 9 o’clock, he saw 
two men ride up from the direction of Salem with the horse 
in question ; that the horse was much jaded. He thought the 
mail had just come in, and there was a crowd about the post 
office. Upon cross examination, witness said he was not cer- 
tain what day it was; did not know whether the mail had 
come or not; thought it had. It was in evidence that there 
was a mail line from Salisbury to Huntsville by way of Smith 
Grove, that the mail would arrive at the latter place on Mon- 
days, Wednesdays and Fridays, about two or three o’clock in 
the afternoon, and returning on Tuesdays, Thursdays and 
Saturdays, would arrive at that place about 9 o’clock in the 
morning. The detendants counsel argued, that from all the 
attendant circumstances, the day of which the witness had 
spoken must have been Monday. 

His Honor in charging the jury told them that it was not 
in proof what day it was. His Honor atter summing up, as he 
said, the substance of the testimony, repeated that portion 
which was most unfavorable to the defendant, and stated to the 
jury twice, that these were the parts, taken all together, upon 
which the State relied for a conviction, bnt failed, at that 
time, to report that portion of the testimony which was most 
favorable to the defendant, and did not call the attention of 
the jury to the facts upon which the defendant relied for his 
argument, but told the jury that they must be fully satisfied, 
that they must consider all the testimony in the cause, and 
that the testimony offered, on the part ot the State, must be of 
such a character as to satisfy them beyond a reasonable doubt, 
of the defendant’s guilt, before they would be warranted in 
returning a verdict of guilty. 

The jury after being out about twent-tour hours, reported 


that they could not agree, but desired no instructions from the 
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Court. His Honor told them they muat agree, and that they 
must try again ; that in another county he had kept a jury from 
Saturday until the following Wednesday, when they agreed ; 
that it was important to the country that they should agree. 
This was said on Saturday evening. The jury retired and 
soon thereafter applied to the sheriff, to know how long he 
thought the Judge would detain them it they did not agree ; 
the sheriff replied they had heard what the Court said. Very 
soon thereafter, the jury returned a verdict against the defen- 
dant. The Solicitor argued to the jury, that it was very im- 
portant to the country that the prisoner should be convicted. 
The language of his Honor, “that it was important to the 
country that the jury should agree,” when taken in connection 
with the argument made by the Solicitor, was excepted to by 
the defendant ; There was a verdict ot guilty; Rule tor a new 
trial; Rule discharged. Judgment and appeal. 


Attorney General, tor the State. 
Scales & Scales, for the detendant. 


Ropman, J. The following is the Act ou which all the ex- 
ceptions of the prisoner are founded. 

“No Judge, in giving a charge to the petty jury, shall give 
an opinion whether a fact is tully or sufficiently proven: such 
matter being the true office and province of the jury; but he 
shall state, in a plain and correct manner, the evidence given 
in the case, and declare and explain the law arising thereon.” 
©. C. P., 8. 237. This setion is but a renewal of an Act Rev. 
Stat. ch. 31, 8. 136. (Rev. Code, ch. 31, 8. 30.) 

This has been held to mean, that the Judge shall state the 
evidence fairly and impartially ; and that he shall express no 
opinion on the weight of.the evidence. This construction, 
in the last particular, goes beyond the words of the Act, bot it 
is accepted as a proper one. Whenever it appears that a Judge 
has arrayed and presented the evidence unfairly and partially, 
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to the prejudice of a party, or has intimated hie opinion as to 
the weight of the evidence, this Court will not hesitate to grant 
a new trial for the irregularity. But when an exception is for 
that he did either one or the other, it would not only be unfair 
to him, but unreasonable, and prejudicial to justice, to presume 
that he was unfair, or meant to violate the Act. In such a 
case, it will not be sufficient to show that he did, or said, what 
might have had an unfair influence, or that his words, when criti 
cally examined and detached from the context and from the 
incidénts of the trial, are capable of an interpretation from 
which his opinion on the weight ot the testimony may be in- 
ferred; but it must appear with ordinary certaiaty that his 
manner of arraying and presenting the testimony was unfair, 
and likely to be prejudicial to the defendant, or that his lan- 
guage, when fairly interpreted, in connection with so much ot 
the context as is set out in the record, was likely to convey to 
the jury his opinion of the weight of the testimony. 

We will now proceed to test the exceptions by this rule: 

1. “In the progress of the trial, a witness for the State was 
asked the question, if he had not been indicted and convicted 
for stealing plank, and if he had not left the country in con- 
sequence. He answered, he was indicted for taking plank, but 
did not steal it, and did not ran away. The solicitor testified, 
that he was indicted for defacing and taking plank from a pub- 
lie school house, under the statute, and the record showed he 
was indicted for a misdemeanor. The defendant’s counsel 
argued, that whether the offence was in law tresspass or larceny, 
it was the same in its effect upon the character and credibility 
of the witness. His Honor charged the jury that it was not 
larceny in law.” 

We are unable to see that in this the Judge intimated any 
opinion as to the credit of the witpess, or did anything more 
than his duty. It was due to the witness and to the jury, to 
say that the offence was not larceny, while he permitted the 
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counsel for the prisoner to argue that it was as bad, and left 
the question of credit entirely to the jury. 

9. The same witness testified that about 9 o’clock on a morn- 
ing about two years ago he was at Smith’s Grove, and saw two 
men ride up with the stolen horse; that he thought the mail 
had just come in, &c. The defendants’ counsel argued from 
the usual time for the arrival of the mails, that the day spoken 
of by the witness was Monday. His Honor in charging the 
jury told them it was not in proof what day it was. The 
words “in proof” are ambiguous. They may mean that there 
was no evidence tending to prove-that the day was Monday ; 
in which case we can only say that none is set out in this 
record ; or that there was no direct evidence tu that effect ; and 
it isadmitted there was not. If the counsel for the prisoner 
had desired a more unequivocal ruling, he should have asked 
for it. We do not see any error here. 

2. His Honor after summing up as he said the substance of 
the testimony, repeated that portion of it which was most 
unfavorable to the prisoner, and stated to the jury twice 
that these were the facts taken altogether upon which the 
State relied for a conviction, but failed at that time to repeat 
that portion of the testimony which was most favorable to the 
prisoner, and failed to call the attention of the jury to the facts 
taken altogether upon which the prisoner relied for his acquit- 
tal, but told the jury that they must be fully satisfied, that they 
inust consider all the testimony in the cause, &.” 

We must understand trom this that the Judge once stated 
fairly the substance of the testimony on both sides, and after- 
wards repeated that on the part of the State, massing it alto- 
gether. From this, and from his omitting to repeat and mass 
together the testimony for the prisoner, he would have us in- 


‘fer that the Judge was unfair, and intimated his opinion to the 
jury. The most that we can say is, that ¢¢ ¢s possible that the 


Judge’s manner of arraying and presenting the testimony was 
unfair, but we can not see that it was so. We cannot pre- 
19 
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scribe how many times the Judge shall go over the testimony, 
or in what order or style he shall state it. Each adopts that 
which is most natural to him, There must be some clear 
proot that an unfrir effect was likely to he produced by the 
mode adupted before it can be censured. 

4. It is also complained that the Judge used the words 
“tacts,” when he ought to have said “ cireumstances in evi- 
dence,” or “ alleged facts,” or other expression implying that 
it was tor the jury to decide whether they were facts or not. 
It must be conceded that the phrase suggested would have 
been more eorrect, but there is no reason to think that the in- 
evrreet word misled the jury, or was understood by them as 
taking away their power to say whether the matters in evi- 
dence were facts or not; for the Judge immediately proceeds 
to say that they are to consider all the testimony and be fully 
satistied, &e. 

5. The jury, after having been out about twenty-four hours, 
reported that they could not agree. “His Honor told them 
they must agree, and that they must try again; that fh another 
county he had kept a jary from Saturday until the following 
Wednesday, after which time they had agreed.” Wery soon 
atter this they returned their verdict against the prisoner. 

It cannot be questioned that the Judge has a right to keep 
a jury together to the end of the term, and that it his duty to 
keep them together as long as there is a reasonable prospect 
of their agreement. Formerly, jurors were deprived of meat 
and drink to compel an agreement. The praetice is not so 
harsh now.’ But it has never been supposed prejudicial to 
justice to put jurors under that slight pressure to an agree- 
ment, which results from keeping them away from their homes 
and accustomed comforts. We see no impropriety in the 
Judge reminding the jury of his power and duty in this par- 
ticular, nor that it had any tendency untavorable to the pris- 
oner ; for the jury might have released themselves by a ver- 
dict for, as well as by one against him. 
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7. “The counsel for the State argued to the jury that it was 
very important to the country that the prisoner should be 
convicted ; and the language of his Honor, that it was impor- 
tant to the country that the jury should agree, when viewed 
in connection with this argument, was excepted to by the 
prisoner.” 

We think it impossible for a jury to have misundersoud his 
Honor’s language, legitimate and proper as it was, in the way 
suggested. 

There is no error. Judgment affirmed. Let this opinion 
be certified, &e. . 


Prep Curiam. Judgment affirmed. 








ISABELLA ROWARK os. D. D. GASTON, 


Under the act of 1868-69, section 1, chater 96, according to its proper 
construction, a Judge or Clerk of the Superior Court may, in cases 
within the jurisdiction of said Court, make an order authorizing any 
person complying with the provisions of the said act to sue in forma 
pauperis. A Justice of the Peace has like power, in cases within the 
jurisdiction of his Court. 


Motion to dismiss for want of a prosecution bond heard be- 
fore Logan, J., at Spring Term, 1872, of CLeaveLanp Superior 


Court. 
The facts and the point in controversy are stated in the 


opinion ot the Court, 


Hoke, Busbee & Busbee, for the plaintiff, 
Bynum, tor the defendant. 
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Borpen, J. The act of 1869, chap. 96, is in these words, 
“* Any Judge, Justice of the Peace, or Clerk of the Superior 
Court, may authorise any person to sue as a pauper in their 
respective Courts, when he shall prove by one or more wit- 
nesses that he has a good cause of action, and shall make affi- 
davit, that he is unable to comply with the provisions ot sec- 
tion seventy one, of the Code.” The only question in this 
Court is, whether after the Clerk had made an order, that the 
plaintiff might sue as a pauper; his Honor was right in dis- 
missing the suit tor the want of a prosecution bond. 

On the part of the defendant, it is contended that, the act 
does not authorize the Clerk ot the Superior Court to make 
the order in an action returnable to the Superior Court, to be 
there tried before the Judge; and that the Clerk can Oly 
make such order in cases to be determined by him as Judge 
of Probate. At first we were inclined to adopt that construc- 
tion. But as the Constitution Article 4, sec. 4, provides but 
two Conrts for the trial of such causes in the first inst&mce, we 
think the act must be constrned to mean, that the Judge and 
the Clerk ot the Superior Court, they being both officers of that 
Court, and authorized to make the order fin cases within the 
jurisdiction of that Court; and that a Justice of the Peace is 
authorized to make the like order, in cases within his jurisdic- 
tion. So that the act must be construed as if written; the 
Judge and the Clerk of the Superior Court; and the Justice 
of the peace in his Court, may make such order in their respec- 
tive Courts. 

There was error in dismissing the suit for want of a prosecu- 
tion bond. 

This will be certified. 


Per Curiam. Judgment affirmed. 
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LEWIS MARTIN, Assignee es, THOMAS H. HUGHES, 


Under article 10 of the Constitution, and the act of 1868-"69, chap. 137, 
a homestead may be laid oft in two tracts of land not contiguous, The 
two not exceeding $1,000 in value. 


There is nothing in the Constitution forbidding the General Assembly 
from enlarging the homestead, It cannot reduce what the Constitution 
provides, but any General Assembly has the same gpower which the 
constitutional convention bad, to exempt a homestead, and has absolute 
power to enlarge the homestead given by the Constitution in the mat- 
ter of value or duration of estate, subject only to the restriction in the 
Constitution of the United States, that it shall not thereby impair the 
obligation of contracts. 


{The case of Hill v. Kesler, 63 N. C. 437, cited and approved, and fully 
Piscussed by Rodman, Judge.] 


This was a civil action, tried before Zourgee, J., at Spring 
Term ot Orange Superior Court, to recover from the deten- 
dant, the Sheriff of Orange County, the penalty of $100 for 
not selling certain lands, the property ot William W. Allison. 

The tacts stated in the complaint and admitted in the an- 
swer ot the defendant appear to be as follows: 

At Spring Term, 1867, of Person Superior Cvurt, plaintiff 
obtained a judgment against John J. Allison and William W. 
Allison for the sum of $400, with interest from May Ist, 1862. 
This judgment was preperly docketed ia Orange County in 
January 1870, and execution was issued thereon 18th July, 
1871. When the execution was placed in the hands of the 
Sheriff he received the following special instructions: “ Levy 
this execution on a tract ot land known as Piney Woods, the 
property of William W. Allison, and sell the same, as this tract 
does not adjoin the homestead of Allison and he is not entitled 
to have this tract assigned to him as a part of his homestead.” 

Other executions had been issued upon judgments obtained 
by other creditors prior to the docketing of plaintiff's judg- 
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ment, and were made returnable to Spring Term, 1870, ot 
Orange Superior Court. 

Under these executions, William W. Allison had laid off 
and assigned to him, as a homestead, a tract of Jand on which 
he resided called Cedar Grove, and another tract called Piney 
Woods, which was not contiguous to the tormer tract, but 
three miles distant therefrom. The two tracts were valued at 
$1000. The defendant (Sheriff) levied plaintiff's execution 
upon the Pin@y Woods tract, but returned the execution to 
Oourt without a sale of the land. A venditioni exponas was 
placed in the hands of the Sheriff with instructions to sell the 
land called Piney Woods. He did not sell but made return: 
* No sale of the land levied on, as the defendant, William W. 
Allison, claims the same as a part of his homestead, allowed_to 
him heretofore and guaranteed by the act of 1868~’69, ch. ‘ 
sec. 15.” 

Upon this statement of facts, his Honor gave judgment against 
the defendant for the sum of $100, “as tor a contempt of 
Court in not executing the process in his hands.” From this 
judgment the defendant appealed to the Supreme Court. 


J. W. Graham and Moore & Gatling, tor plaintiff. 
Phillips & Merrimon, for detendant. 


Ropman, J.” This is an action to recover from a sheriff the 
penalty of'$100 for not selling certain lands, the property ot 
William W. Allison. The plaintiff in 1867, recovered judg- 
ment against Allison upon a debt contracted in 1862, and 
having duly docketed his judgment issued a fiert_facias to the 
sheriff, with special instructions to levy on and sell the land 
called Piney Woods. The sheriff levied but did not sell. Af- 
terwards a ven. ex. was duly issued with instructions to eell, 
but the sheriff retused to sel], and returned that the land was 
claimed by Allison as a part of his homestead. It appears from 


a 


















ei 











JUNE TERM, 1870. 





MARTIN, ASSIGNEE v. HuGHEs. 





the pleadings that previously to the issuing of the plaintiff's 7. 

fa., some other creditor ot Allison had obtained execution 
against his property, and that thereupon a homestead had been 
laid off tor him consisting of a piece ot land called Cedar Grove, 
upon which he resided, and of this piece called Piney Woods, 
which was three miles distant trom the first piece. It does not 
appear whether or not Allison occupied Piney Woods. Oc- 
cupancy may be different from residence; one may occupy a 
piece of land by cultivating it in some annual crop, or by con- 
tinuously getting timber, or fuel, or making turpentine upon 
it. Numerous cases have held that such occupancy is a pos- 
session which will ripen a colorable title. 

Probably it was not material to state this; but certainly 
good pleading would have required the present detendant to 
set forth the record of the assignment of Allison's homestead, 
upon whieh he justified, so that the Court could see whether 
or not it was a justification. As the judgment of the Judge 
went npon a general ground we pass that over. We pass over 
also the question, which may admit of some donbt, whether a 
penalty can be recovered against a public officer who obeys an 
Act ot the Legislature which turns out to be unconstitutional ; 
and proceed at once to meet the question made in the Court 
below, and upon which his Honor passed. His opinion was 
that inasmuch as Allison resided on Cedar Grove and Piney 
Woods was not contiguous, but three miles distant, the 
assigninent of the latter tract as a part of his homestead was 
void as to the latter tract against a debt contracted prior to 
the ratification ot the act of 1868-9, ch., 137. 

The act reterred to in sec. 1, enacts, that whenever the real 
estate of any resident of the State shall be levied on by virtue 
of an execution obtained on any debt, such portion thereof as 
may be occupied by the owner as an actual homestead, and 
which he may then elect to regard as such, including the dwel- 
ling and buildings thereon, shall he exempt from such levy, 
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except under an execution issued for the collection of a debt 
contracted, &e. 

Section 15, enacts: “ Different tracts or parcels of land not 
contiguous may be included in the same homestead, when a 
homestead of contiguous lands is not of the value of one thon- 
sand dollars.” 

There does seein to be some variance in the ideas which are 
contained in these two sections; but there is no absolute con- 
tradiction such as will compel the sacrifice of one to the other. 
Section 1, relates to the case where the homestead value is 
reached in one or in several contiguous tracts. Section 15, to 
a case where it is not so reached, then non-contiguous tracts may 
be included to make up the value, and the aet of course implies 
that one of the tracts need not be actually resided on, and it does 
not require that it shall be occupied otherwise than by con- 
struction from the ownership which implies a possession in 
the absence of an actual adverse one. 

The opinion of his Honor, however, seems to be that Sec- 
tion 15 is void only as to debts contracted before its ratifica- 
tion. He seems to have thought that the provision of the 
Constitution (Art. X. Sec. 2), which exempts a homéstead 
“with the dwellings and buildings used thereon, and oceupied 
by any resident of this State, and not exceeding the value of 
one thousand dollars,” contemplated a homestead in a single 
tract or in contiguous tracts only. Suppose that it did; there 
is nothing in that, or in any other section of the Constitution, 
to turbid the Legislature from exempting a larger homestead. 
It cannot reduce what the Constitution provides, but any Gen- 
eral Assembly had the same power which the Constitutional 
Convention had to exempt a homestead, and has now absolute 
power to enlarge the homestcad given by the Constitution in 
the matter of value or duration of estate, subject only to the 
restriction in the Constitution of the Uvited States'that it shall 
not thereby impair the obligation ot contracts. That restyic- 


























shee aides 

















JUNE TERM, 187 8, 297 





Martin, AssiGNEE 0. HUGHES. 





tion applies with the same force to the Convention that it does 
to the General Assembly, and the homestead article in the 
State Constitution would undoubtedly have been held void as 
to prior contracts, if it had been supposed to have impaired 
their obligation. 1t was earnestly contended that it did, but 
this Court, in 277ll v. Kesler, 63 N. C. 437, came to the con- 
clusion that it did. not, either in intention or effect 

This decision has since received general acqniesence, and 
Congress has recently adopted its principle by an amendment 
to the bankrupt law, which gives tothe bankrupt all the ex. 
emptions allowed by the State law in force in 1870. The same 
course of reasoning which sustained the exemption in the Con- 
stitution against debts prior to it, would sustain the additional 
exemption (if we admit it to be an additional one) made by the 
Act of 1868-69, against debts prior to it. Supposing the 
meaning of the Constitution to be what his Honor seems to 
have supposed it, the Act of 1868~’69 seems rather to be a 
legislative construction of it, and, by no means, a torced one, 
than an addition to the exemption it allowed. The value still 
cannot exceed $1,000, and if it be admitted, as upon authority 
it must be, that the creditor is not injured by an exemption in 
contiguous tracts, what reason can there be for holding that he 
is injured by allowing one to no greater value in tracts not 
contiguous. The policy of the law can hardly be made to 
depend on the debtor’s owning to the value of $1,000 ina 
single tract, or in several detached ones, and certainly the in. 
jury to the creditor must be by the value exempted, and 
not by the land being aggregate or detached. 

We do not mean to be understood as saying that the prin- 
ciple established in //iZ v. Kesler would sanction any great 
extension by the Legislature of the present exemption, either 
in value or in the duration and quality of the estate. It might 
be seen that such an extension was manifestly interfded to, and 
did in effect, impair the obligation of contracts, in which case 
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it would be void. We only mention this to avoid being mis- 
underst vod. 

We think the justification sufficient. 

Judgment reversed, and judgment in this Court in favor of 
defendant. 


Per Curiam. Order reversed. 








JAMES W. TOWE os. THOV.AS O. TOWE and others, 


Where two witnesses were examined as to the condition and capacity of a 
supposed testator, neither of whom spoke positively as to the facts, and 
the Judge, in charging the jury, said: “ When two witnesses of equal 
respectability and opportunities testify as to a tact, the one positively 
and the other uncertainly, the law gives the greater weight to the posi- 
tive testimony.” eld, that although this charge was not strictly ap- 
plicable to the case, yet, as it was a repetition of a truism, it was not 
caleulated to mislead a jury. 


If a Judye should intimate an opinion fpon the facts, in favor of one of 
the parties to a suit, that party has no reason to complain. 


When a jury returns a verdict which is insensible and irresponsive to the 
issues, the Judge may, 10 his discretion, allow them to reform the same. 


This was an issue, devisavit vel non tried before Pool, J., 
Fall Term, 1871, of Pasquoranx Superior Court. 

A paper writing purporting to be the last will and testament 
of William Towe was offered for probate in solemn form. A 
caveat was entered, issues made up and tried in the Superior 
Court. 

A subseribing witness, Godfrey, was examined, who testified 
that he was sent for and wrote the will, that while writing, 
William Towe fell asleep, that he was aroused, the will was 
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finished, read over to him and attested by himself and another 
person. Witness could not say with certainty that William 
Towe was awake at the time when the attestation took place, 
thought he was. That he believed he was ot good mind and 
memory. Markam, the other witness, testified that he did not 
believe the supposed testator was of sound mind and had ca- 
pacity to make a will; that when he witnessed the will he 
thought the “ decedent” was asleep. Much testimony was in- 
troduced on each side as to the capacity of the testator. 

The Judge charged the jury “that when two witnesses ot 
equal credibility, with equal opportunities, testify as to any 
particular fact, and one speaks positively and the other is un- 
certain, the law gives the greater weight to the positive testi- 
mony.” Propounder excepted. 

Caveators requested the Court to charge, “ that a will must 
be attested in the presence of the maker, that presence meant 
not merely bodily presence, but that, the party is in a consci- 
ous state and must be so situated that he could see the witness 
if he desired to do so. The Court so charged and counsel for 
propounder excepted. The jury retired, and after a short 
time returned and asked the Court if Godfrey swore positively 
that the decedent was of sound mind when he witnessed the 
will, or whether he said he was under that impression. The 
judge stated that counsel differed as to the language of the 
witness, and as his notes did not show the exact language, it 
was a question of fact for them to determine. The jury retired 
and in a few minutes returned the following verdict: “ They 
tind that they do not think William Towe was in a condition 
to dispose judiciously or properly of his property.” The 
Clerk wrote the verdict upon his docket and read it to the 
Court and to the counsel, the counsel for the caveators imme- 
diately, and before the jury separated, asked that the jury 
might be permitted to retorm their verdict and make it re- 
sponsive to the issues. The Court told the jury that they 
might reform their verdict. The foreman said, they found 
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that the paper writing propounded was not the last will and 
testament of William Towe, to this the whole jury assented. 
The Court allowed the amendment to be made. Propounder 
excepted. Rule for new trial. Rule discharged. Judgment 
and appeal. 


Busbee & Busbee, tor propounder. 
Smith & Strong, tor caveators. 


Reap, J. One of the subscribing witnesses to the will, God- 
frey, testified, “that he could not say with certainty that the 
testator was awake when the will was witnessed, but thought 
he was.” 

The other subscribing witness. testified, “that the testator 
was asleep, he thought.” 

It would be difficult to determine which of these witnesses 
was most in doubt, and, certainly, neither of them was positive. 

Ilis Honor charged, “that when two witnesses of equal re- 
spectability, with equal opportunities, testify as to any particn- 
lar tact, and one testifies positively, and the other is uncertain, 
the law gives the greater weight to the positive testimony.” 

This truism, although not precisely applicable, was not cal- 
culated to mislead, and we cannot see that it did mislead the 
jury, in regard to the tact of the testator’s being awake at the 
time the will was attested. 

One of the subscribing witnesses (Godfrey) testified also, 
“that he believed the testator was of sound and disposing 
mind and memory, ‘and. kvew what. he was doing.” 

The other subscribing witness testified “that he thought the 
testator was not of sound mind, and did not have capacity to 
make a will.” 

Here again the witnesses, both alike, express only their 
opinion ; and neither is more positive than the vther. So that 
his Hlonor’s charge could not have misled. 


After the jury had retired for deliberation, they returned. 
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into Court, and asked his Honor, “ whether the witness, God- 
frey, testified positively that the testator was of sound mind, 
or whether he said he was under that impression”? His 
Honor answered, that the counsel differed as to the language 
ot Godtrey, and he had not taken a note of it, and left it with 
the jury to determine what he said. 

The plaintiff insists that it appears from this, that the jury 
supposed that his Honor meant by his former charge to tell 
them that Godfrey had sworn positively: We do not see 
clearly that it does so appear; yet we think it probable that 
he did. Grant that he did, and then how stands the case? 
His Honor charged that the plaintiff's witness swore positively, 
and is to be believed rather than the defendant’s witness, who 
swore dubiously; and the plaintiff objects to the charge! It 
it had been supposed that the Judge had intimated that the 
other subscribing witness had sworn positively that testator 
was not of sound mind, the plaintiff might have excepted with 
reason. 

It may be proper to say, that capacity is seldom a matter to 
swear positively about. It is only in very decided cases that a 
witness can do more than express his opinion. In most 
cases, and probably in this case, only a bold witness would be 
positive. It is seldom, therefore, that the doctrine of affirma- 
tion and negation, and of positive and doubtful evidence, can 
have any application in questions as to the capacity of a testa- 
tor. It was inapplicable in this case but we do not see that it 
could have done the plaintiff any harm. _ 

There was nothing improper in the manner of recording the 
verdict. 

There is no error. 


Per Curtam. Judgment affirmed. 
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J. N. CLEGG, Ex'r. ts. THE NEW YORK WHITE SOAP STONE 
COMPANY. 


The Supreme Court has a right to review the ruling of a Judge below, 
upon a motion to set aside a judgment. 


When a defendant moved to vacate a judgment, upon the ground of ex- 
cusable neglect, and the excuse assigned was, that his counsel, by mis- 
take, had misinformed him as to the time of holding the Court, where- 
by he failed to file an answer; Held, that the excuse for not filing the 
answer was not sufficient, when the facts show, that the defendant did 
not suffer harm by the mistake of his counsel. 


When the Court below refused a party permission to file an answer at a 
term subsequent to the time allowed by a former order, the appellate 
Court must assume that the question of “ excusable neglect ” was passed 
upon, If the party was dissatisfied with the ruling, he had a right to 
appeal, and it was his duty to do so, for a motion to vacate is not a 
substitute for an appeal, but a relief against accidents. 


This was a motion to vacate a judgment apon the ground 
of “excusable neglect,” heard betore Zourgee, J., at Spring 
Term, 1872, of Cuatsam Superior Court. 

The motion in the cause was made at Fall Term, 1871, at 
which term his Honor denied the motion and refused to vacate 
the judgment. From this judgment there was an appeal to 
the Supreme Court, and the case was heard at January Term, 

872. See 66 N. OC. I. #92. 

The cause was remanded that the jury might find the tacts 
upon which the judgment was based. At the last term of 
Chatham Superior Court, the motion was renewed. The facts 
were found by his Honor, and he again refused to set aside the 
judgment, irom this judgment there was an appeal to the 
Supreme Court. 

The facts tound by the Judge below are sufficiently stated 
in the opinion of the Court. 
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London and Phillips & Merrimon, tor plaintiff. 
Manning and B. & T. C. Fuller, for detendant. 


Reape, J. The facts found by his Honor are, that Fall 
Term, 1870, was the return term, and that the defendant ap- 
peared by counsel and moved for time to answer; and time 
was granted him until 4th March, 1871. That no answer was 
tiled within the time, and that at Spring Term, May 1871, the 
defendant appeared by counsel and requested a copy of the 
complaint, and immediately upon its being turnished, he offered 
to file the answer. The Court refused to allow the answer to 
be filed, and gave judgment for the plaintiff. 

At Fall Term, 1871, there was a motion to vacate the judg- 
) ment, fur the reason that the neglect ot the defendant to file 
| his answer was excusable under C. C. P. 133. The excuse 
| assigned was, that the counsel, by mistake, had misinformed 
his client as to the time when the Court would be held. 

Suppose the facts were sufficient to excuse the defendant for 
not filing his answer at the return term, 1870, (if that was the 
term es to which he was misinformed), he did not suffer by it, 
vecause he was allowed time until 4th March, 1871. If Spring 
Term, 1871, was the term as to which he was misinformed, 
(it is left uncertain which was the term), still his mistake did 
him no harm, because it was not at that term, but on the 4th 
of March previous-that he was to file his answer. So that, we 
agree with his Honor that the neglect to file his answer on or 
betore 4th March, 1871, has nothing to excuse it. 

It is however insisted, that it was the duty ot the plaintiff, 
not only to file his complaint, as he did do, at or before the 
return term, but it was also his duty to furnish the defendant 
with @ copy. This is trne; but still, we agree with his Honor 
| that the defendant waived his advantage by not taking the ob- 
F jection at the appearance term, and by appearing and taking 
time to file his answer. 
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But there is another view which is tatal to the defendant’s 
motion. At Spring Term, 1871, when the Court refused to 
allow the answer to be filed, we are to assume that the ques- 
tion ot “excusable neglect” was passed on. If the deten- 
dant was dissatisfied with the ruling, he had the right to ap- 
peal, and it was his duty to do so; tor the motion to vacate, 
C. C. P. 133, is not a substitute for an appeal, but is a relief 
against accident. And as was said by us in Waddell v. Wood, 
administrator, 64, N. C. 624, it is not to be tolerated in the 
‘most liberal practice that a party is to lie by and let judgment 
pass, when he might appeal, and at a subsequent term move to 
vacate. 

[ take this occasion to remove a doubt which I expressed in 
a dictum in the case ot Waddell v. Wood, adm. supra, as to 
the power of this Court to review the ruling of a judge below 
upon a motion to vacate, whether it was not exclusively within 
the discretion of the Judge. We have since held that we can 
review him; and I regard it as settled. 

No error. 


Per Curmm. | Judgment affirmed. 
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ELIZABETH A. MAXWELL os. WM. M. HOUSTON, Adm’r. 


Where a horse was placed by A in the possession of B, with an under- 
standing that he was to be worked for his food, and was to do the 
plowing and milling for A, and A was to use the horse when she 
wanted him; Held, that this is a contract of bailment, and is governed 
by the general principle that a builee cannot dispute the ‘title of his 
bailor. 

When an administrator converts property he is a wrong doer, although 
he obtained possession by act of law; and he cannot be heard to dis- 
pute the title of the bailor of his intestate. 


{Craig v. Miller, 12 Ired, 375, cited and approved.] 


Civ. Action to recover damages for the conversion of a 
horse, &c., tried before Buaton, J., at Fall Term, 1871, of 
Union Superior Court. 

Elizabeth Maxwell, the plaintiff, was examined as a witness 
and testified that the horse in controversy was in the possession 
ot Green W. Houston when he died; atter his death, the defen- 
dant, who was administrator, told witness to come over to\his 
house, and he would give up all her property in his possession, 
Witness went and wanted the horse, cow and calt he had taken 
home. He refused to give them up, but sold them in Novem. 
ber, 1865. Witness forbade the sale. Upon cross examination, 
she stated that she got the horse in 1854 or 1855 from Miles 
Lemmon ; and that her son traded her horse for the one im eon- 
troversy, when it was six months old .That herson died intes- 
tate and no one administered on his estate. Witness paid 
George W. Houston for wintering her colt. Mr. Houstom got 
the horse from her when he was two years and a half old. He 
worked him tor his food, and was to do the plowing and mili- 
ing tor the witness, and she was to use the horse when’she 
wanted him. 

Witness stated further, that her son claimed the colt as his 
own. That she never sold it or received any thing for it. It 
20 
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was in proof that George W. : Houston, the intestate, admitted 
in 1865, that he was keeping the horse for its feed. . Excep- 
tion was taken to the examination of plaintiff as a witness. 
The exception was overruled by his Honor.. The exception is 
not set out tully, as it is not noticed in the opinion of the Court. 
His Honor was asked to charge the jury, that plaintiff was not 
entitled to recover damages for the conversion of the horse, as 
she had proved that it belonged to her son, who had died in- 
testate, and no one had administered on his estate. That the 
horse was the property of the administrator when such was 
appointed, and that until then the possession of plaintiff was 
not adverse. His Honor declined so to charge, and told the 
jury that if the plaintiff had obtained the horse in the manner 
etated by her,:and had kept it, as she swore she had, that, for 
all the purposes of this action, it was her property and she was 
entitled to recover damages tor the conversion. . Defendant’s 
counsel excepted. There was a verdict tor the plaintiff. Rule 
for new trial. Rule discharged. Judgment and appeal. 


Phillips & Merrimon, for plaintiff. 
J. H. Wilson and Blackmer & Me@orkle, for detendant. 


Reapg, J. The relation which subsisted between the plain- 
tiff and thy intestate ot the defendant was that of -bailor and 
bailee, and was governed by the genera) principle that a bailee 
is estopped from denying his bailor’s title. 

When the defendant converted the horse and other articles 
he became a wrong doer, although he vame to the-possession 
by the law, and he cannot be heard to dispute -the title of the 
plaintiff. For this, the case ot Craig v. — 12 Ire; 375, 
is authority. 

There is no error. 


Perr Curio. Judgment affirmed. 
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MILES MITCHELL es. MARINA MITCHELL and her children. 


The statute in reference to binding out apprentices, C. C. P., sec; 484, 
must be construed as if it read, “All orphans, the profits of whose 


estates will not support them, and who are likely to become chargeable 
upon the County, or whose moral or esas condition requires it, 
shall be bownd out.” 

When an application is made to a Probate Judge to bind out children as 


apprentices, prudence requires that they should be present, and it is his 
duty to observe such prudence, unless there be some sufficient eXeuse 


for omitting it. 


This was a proceedirg originally commenced before the Pro- 
bate Judge of Hertrorp County upon the application of Miles 
Mitchell to have apprenticed to him several minor children, 
viz., Alfred, Dick, Thomas and Catherine Mitchell, children of 
Marina Mitchell. They were born in slavery, the property ot 
Miles Mitchell, the applicant. After the emancipation of the 
slaves, they were bound to him by an officer of the United States 
Government and the County Court of Hertford, withoutnotice 
to the mother. Previous to these proceedings they Were dis- 
charged from custody by a writ of Aabeas corpus, and there- 
upop a motion was served upon the mother and the children, 
and these proceedings were instituted. The motion was signed 
by the Attorney of the applicant, and served by the sheriff of 
the county. Upon the day set apart for the hearing, neither 
the mother nor the children were present, having been prévnted 
from attending by the inclemency of the weather, The Pro- 
bate Judge made an order apprenticing the children, (above 
named, to Miles Mitchell, their tormer master. From fliis,order 
there was an appeal to the Superior Court, and the matter was 
heard before Pool, Judge, at Fall Term, 1871. It appetirs in 
evidence that the eldest of the children had been hired out by 
the mother, for the present year, for $60, and the youngést, a 
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girl, was living in the family of a respectable gentleman, a 
member of the bar. The other two were living with the mother, 
aiding in cultivating a farm upon rented land, and with a 
hired team, and had made an average crop, for a person of her 
condition in life in that section of country. She is as indus- 
trious and frugal, and takes as good care of her children, as 
colored mothers generally do. All of the children together 
could have been hired out at $12,50 per month. The mother had 
not sent any of them to school. The children were fatherless. 
It was in evidence that the mother was living on rented land, 
belonging to one William Mitchell, who furnished a horse and 
sold her provisions. The landlord was to have one halt of 
what was raised on the farm, and at.the end of the year she 
would be in debt to the said Mitchell about $100 for provisions, 
which it would take the most of her part of the crop to satisfy. 
It was in evidence that Miles Mitchell was a kind and humane 
man, and in every respect a fit and suitable person for a mas- 
ter of apprentices. Upon this state of facts, his Honor affirmed 
the order of the Probate Judge, from which there was an ap- 
peal to the Supreme Court. 


David A. Barnes and Batchelor, for the appellants. 
Smith, for the appellee. 


Reape, J. In ew parte Ambrose, Phil. R., it. is said that 
notice to persons to be bound out, or to their friends, is indis- 
pensable, and that it is prudent to have them present in person 
betore the Court. 

Notice was given in the case betore us, but it is objected 
that the notice ought to have been issued by the Judge of Pro- 
bate, and not by the person who was seeking to have the 
erphans bound to him ; that they were not obliged to. respond 
to such notiee. There i is certainly some force in the objection, 
but we do not think it controlling in this case ; because it is 
stated that the notice was sued out of the Court of Probate, 
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and that it was served by the sheriff. Holding the notice to 
have been snflicient, still some reason ought to have been given 
Why the Judge of Probate did not observe the “ prudence” of 
having the orphans actually present before him ; for, itis not - 
to be tolerated that an officer of the law shall fail to observe 
what is prudent, any more than what is necessary, without a 
sufficient excuse. Here the only excuse is, that they were 
notified and did not attend. But then the case states that both 
they and their counsel were prevented from attending by the 
inclemency of the weather. So the Judge ot Probate ought, 
ot his own motion, to have continued the case until he could 
have taken the necessary steps to have them before him. 
‘he children ought to be present in order that the Judge 
of Probate may, trom personal inspection, as well as from 
testimony, judge of their condition and of their wants, 
and of their capacity for any particular gervice, and of 
the terms which he ought to make with ‘the master on 
their behalf, and also in order that the public may see the 
children, so that there may be competition among applicants 
for their services, as no one would like to take an apprentice 
without seeing the person. There may be circumstances to 
excuse the binding in the absence of the children, but none 
appears in thiscase. In Aabeas corpus cases and inquisitions 
of lunacy, the person is required to be present. 

But upon the supposition that the proceedings were regular, 
the main question is, were these children proper subjects to be 
bound out? If they were, then most of the tatherless children 
in the State, white and colored, are liable to be taken from 
their mothers and bound out. 

The facts are, that the mother and her two youngest sons 
work rented Jands and make average crops. “She is as indus- 
trious and frugal and takes as good care of her children as 
colored mothers generally do. Ler youngest child, a daughter, 
had a good home with a respectable gentleman, and her oldest 
son was hired out at $60 a year. And all her children would 
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hire for $12.50 a month.” And there is no allegation of mie- 
behaviour of her or of her children. There has been no pre- 
sentment of the grand jury, and no complaint trom any per- 
son except from him who wants their services. It is not sur- 
prising that he should want them bound, because thereby he 
would get services worth $150 a year now, and constantly in- 
creasing in value. For these services he would make no re- 
turn to the mother, who has had the burden of supporting 
them, and no return to the children, except such education as 
they can get at the public schocls. This would seem to be 
great injustice to the mother and great hardship upon the 
children, to say nothing of the impolicy of breaking up the 
domestic relations when there is no public necessity for it. 

The statute which is said to authorize this apparent evil is 
as follows: 

“The Judges of Probate in their respective counties shall 
bind ont as apprentices, all orphans whose estates are ot 60 
small value that no one will educate and maintain them for 
the profits thereot.” 

It must be admitted that the language of the statute is com- 
prehensive, and if understood literally, will embrace almost all 
the orphan children in the State. Since the wreck of tortunes 
by the war, it isa rare case where a fatherless child can be 
educated and maintained ont of the profits of its estate alone. 
But still, when the tamily is kept together and industry and 
economy are added to a small income from property, the 
children may be provided tor i. the domestic forum. The 
public does not become interested to break up these relations 
~inless the children are likely to become chargeable upon the 
parish, or unless their moral or physical condition requires a 
change. This has been the spirit ot all our former legislation 
upon the subject, and in this spirit we think our present 
statute, C. C. P., 8. 484, must be construed, It must be con- 
strued as if it read, all orphans, the profits of whose estates 
‘will not support them, and who are likely to become charge- 
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able upon. the, county, or whose moral, mental or physical 
condition require it, shall be bound out, &:. Such is not the 


' case before us. 
’ _ There is-error. . This will be certified to the end the children 
may be discharged. 
Pe Cozuam. Judgment reversed. 








GEO. C. McLARTY and wife es. G. D. BROOM, EXR. of W. D 
HOWARD, R. P. BARRETT and wife, and J.W. McMURRAY and 
wife. 


| A testator, who died in 1864, gave the bulk of bis real and personal estate 
to three sisters, equally to be divided between them, and directed his 
Executor to sell on twelve months’ credit. The sale was made in 
November, 1864; the hushands of two of the sisters, one of whom was 
the guardian of the third, bought most of the property, a negro and a 
tew articles of personal property being bought for the ward. By agree- 
ment, instead of giving their notes, they gave receipts to the Executor 
for the amounts of their respective purchases in part of their wives 
shares, and, at the same time, the Executor passed over to one of them, 
whose purchases were less in value than the others, a considerable 
amount of solvent netes given to the testator, some before the war ; 
Held, that, notwithstanding there was no intent on the part of the 
Executor and said purchasers to defraud the infant sister, as the de- 
parture from the directions in the will, as to sale on credit, resulted in 
loss to her, she is entitled now to be put in the situation she would 
have occupied had said directions been carried out literaily, and to 
have an equal division of the testators property. 

En such case, receipts given by the ward, soon after she became of age, for 
the amount of her purchases at the sale, and for ber share of confed- 
erate money, received on the day of sale, will not have the effect to 
ratity the said dealings with the estate. 


A.sale by an Executor in November, 1864, of land, farming utensils, &c,, 
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- '@irected to be sold on twelve months’ credit for Confederate money is 
+ not an exercise of due prudence. 


A guardian may concur, in behalf of his ward, in a partition of property 
in which the ward is a tenant in common, provided the partition be 
equal, But when the guardian was personally interested, he cannot 
insist upon a partition agreed to by him, by which his ward gets less 
than his share. 


Petition for settlement, heard before Buaton, J.,. at Spring 
Term, 1872, ot the Superior Court of Unson, upon appeal from 
the Probate Court. 

The material allegations in the petition or complaint are: 
that W. D. Howard, late of Union County, died, in 1864, leav- 
ing a will of which the defendant Broom qualified as executor 
at July term, 1864, of Union County Court ; that the testator 
lett a large estate of realty and personalty, ot which be gave 
by said will a tract of land to a brother, and small pecuniary 
legacies to some halt-sisters, sand then directed that all the re- 
mainder of his real and personal property should be sold by his 
said executor, the land on twelve months credit, and the pro- 
ceeds, with all his notes and money, after the payment of his 
debts and said pecuniary legacies, should be equally divided 
between his three sisters, Sarah J. MeMurray, wite of the de- 
fendant J. W. MeMurray, Julia A Toward, now the wile ot 

the defendant Barrett and Mary Howard now the wife of plain- 
tiff G. C. McLarty; that on the 3rd of November, 1864, 
Broom, the executor, sold said real and personal property on a 
credit for a large sum of money ; that of the realty sold were 
two tracts of land upon which were erected mills in which the 
testator owned a third interest, and the defendaut, McMurray, 
became the purchaser at $9,100, and that the lands are worth 
$4,000 in good money ; that the aggregate sales amounted to 
$35,000, and there were solvent ante-war debts amounting to 
several thousand dollars; that the feme plaintiff was then a 
minor, the detendant McMurray was her guardian, and she 
became of age December 24th, 1864; that the defendant 
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Broom lad in September, 1869, a pretended ew parte settle- 
ment with the Probate Judge; that trom that settlement it 
appears, that after allowing him proper credits he was charged 
With $43,898.44, belonging to the feme plaintift and the feme 
defendants, making the share of each $14,632.87; that of the 
share ot the feme plaintiff, she was charged with a receipt 
dated February 23d, 1865, tor $7,196.13, which was in fact the 
amount of a note given by 8. B. Howard, tor a negro bought 
at the sale, and which was handed over to her, with a receipt 
for $2,095.50, given by her guardian, Nov. 3, 1864, as if for 
Confederate money, but which was really part ot the price ot 
the land bid oft by him, and with a receipt dated January 4th, 
1865, for $1,675.63, the price of a negro and a few articles of 
small valne bid off by her at the sale, leaving an apparent bal+ 
ance of $507.88, in Confederate money due her; that in said 
pretended settlement the share of the wite ot the defendant 
MeMurray is charged with the amount of his purchases at the 
sale, which includes the valuable realty atoresaid and other 
valuable property ; that the detendant Barrett received valn- 
able assets in ante-war notes, &c. ; and that said pretended ac- 
count still shows a large balance due them. 

The petition asks for a discovery in relation to the receipts 
given by the feme plaintiffs, the purchases by McMurray, the 
valne of the notes received by Barrett and wife, &c., and prays 
tor an account and settlement of the testator’s estate. 

The answers of the detendants admit substantially most of 
the material allegations of the petition, but aver good faith 
and fairness in their dealings in connection with the estate of 
the testator. 

The answer of defendant Broom says, that the receipt for 
$7,196.18, with which feme plaintiff is charged, wae 1 r the 
amount of a note given by 8. B. Howard for purchases at the 
sale, ot which $7,000 was for a negro, but that the note was 
good at the time it was transferred to feme plaintift; that ‘the 
$2095.50, with which she is charged, was her one-third of a 
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gum of Confederate money taken on the day of sale ;, of which 
sum $1,800 was paid him by a Confederate impressing officer, 
in compensation for two mules he impressed, and the remainder 
was the price of 300 bushels of corn, which, ander .the. direction 
ot the legategs, the feme plaintiff being represented by McMur- 
ray, her guardian, he sold tor cash, so that certain. widows and 
poor people, who were present and unable to give, security, 
might purchase for cash, and that the receipt for $1,675.63, 
Was tor a negro bid oft by feme plaintiff at $800, and a gold 
watch and other articles bought by her.. He says farther, that 
McMurray bid off land and other property to the amount ot 
$17,000, that the share of his wife in the estate was, $14,632.81, 
and he settled the balanee by transferring to him, Broom, a 
negro bid off at $1,500, and giving his note for, the residue, 
which note was sued on and collected, according to the, value 
of the property bought, to the amount of about $300, since the 
war; and that he had paid on the share,of R. .T. Barrett in 
right of his wite $10,286.36, which included his purchases at 
the sale, yne-third of said Confederate money and notes given 
to the testator before his death, some betore and some during 
the war, amounting to about $2,000. He also says, that the 
property was not sold for any particular currency, but brought 
high Confederate prices ; that he supposed the nominal amount 
ot the notes taken by him would be collected, not anticipating 
the subsequent legislation relating to depreciated currency ; 
that he settled with the legatees as far as’ be could in notes, 
none of then expressing any preferance for ante-war notes, and 
touk receipts of the legatees fur purchases, in part payment of 
their legacies. 

The answer of the defendant, J. W. McMurray, says, that 
what he received from the testator’s estate was property pur- 
chased by him at the sale, worth only about $2,500, that he ac- 
cepted the account of the executor as correct.and settled with 
him accordingly ; that he received his own share of the Con- 
federate money taken by the excutor as stated by him, and that 
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ot the feme plaintiff, his ward, and after she became of age, paid 
the amount to her, and took from her a receipt for the same, 
éxpressed to be “in full of all money which came into his hands 
as my guardian, trom G. D. Broom, executor of W. D. How: 
ard’s estate,” which receipt is dated February 20th, 1865. He 
denies any responsibility for the official misconduct of the ex: 
ecutor, or that he is liable to account for his guardianship in 
this action. 

* An account being taken and report made by the Judge ot 
Probate, which were substantially in accordance with the settle- 
ment by the executor, the plaintiff filed exveptione thereto. The 
firet exception, the only one necesssary to understand the opin- 
ion of this court, isas follows: 

1. That ‘the principle upon which the report is based is 
erroneous. That instead ot charging Broom, as executor, with 
the assets and crediting him with his vouchers, according to 
his retarn, the Probate Judge should have held him respousi- 
ble for the value of the estate, at the expiration of twelve months 
after the sule uf the property, directed by the will to be sold 
on that credit; or he should have declared Broom and MeMur- 
ray trustees, and charged them, as such, with the value of all the 
property purchased by McMurray «t the sale, and charged 
Broom and Barrett, trustees, with the property parchased by 
the latter and the ante-war notes paid to him, Broom, and also 
charged the plaintiff and Broom, as trustees, with the property 
bought for feme plaintiff, so as to bring the whole into hotch- 
put, and apportion the same equally according to the intent 
of the testator. 

The case having heen taken up to the Superior Court by ap- 
peal, His Honor, Judge Buxton, overruled the fist ‘exception, 
and gave the fullowing reasons therefor: “The rule ot account- 
ability contended tor in the first branch of this exception, how- 
ever correct in iteelf is inapplicable, as there is abundant proof 
in’ the testimony, and the court so finds that the ‘rule was de- 
parted from with the full concurrence of all parties concerned, 
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all ot whom purchased property and gave receipts to the exe- 
cutor. The mode of accountability’ suggested in the second 
branch of this exception, of holding the defendants responsible 
as trastees of the property purchased, could only be sustained 
in the event tha’ trand and combination, injurious to the plain- 
tiffs were alleged and proved. There is no such allegation or 
proof in this case. It was advantageous to the interests of the 
devisees to allow any of them disposed to do'so, to bid for the 
property. The terms of sale are filed, and correspond with the 
requirements of the will, and were followed.” 

Ot the other exceptions some were sustained and others over- 
ruled. The plaintiffs appealed. 


J. Il. Wilson, for the plaintiffs. 
Battle & Son, tor the defendants. ' 


Prarson, C. J. The result of the actings and doings of the 
defendants in regard to the estate, is very unfortunate for the 
plaintiff. Instead of receving an equal share with her two sis- 
ters ot their brother’s bounty, she has received only his watch 
and a few other articles, whereas the husband of one of her 
sisters, in right of his wife, has secured to himself real estate 
of much value, and the husband of her other sister, in right of 
his wife, has realized a sarge sum out of the ante-war notes due 
to the testator. The qunestion is, have the plaintiffs a legal or 
equitable right to complain ot this result, and to demand that 
an equal division be now made? Or was this inequality of 
division caused in a manner and under circumstances which 
puts it ont of the power of the Court to grant relief under any 
known and recoguized principle of law or equity ? 

The drattsman of the complaint seems not to have fixed in 
his mind any specific head of equity, on which to rest his case, 
and was content to state the facte, and demand an account and 
settlement of the estate upon general principles of equity and 
tairness. 
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The first exception to the report is made specific, and puts 
the right of the plaintiff on two grounds. 
1st. The executor was directed by the will to sell at public 
sale on a credit of at least twelve months, taking bond and 
security, with interest from date; and although it suited the 
convenience of the executor, and ot the defendant McMurray, 
that McMurray’s receipt for his wite’e share of the estate should 
be taken in place of a note at twelve months credit, in dis- 
charge of his bid on the land, and of the defendant Barrett, 
that he should take the ante-war notes, and give his receipt for 
the face of the notes in part of his wite’s share. On the suppo- 
sition, (which may have been innocently entertained) that it 
could make no difference, whether McMurray gave a receipt 
or a note with security at twelve months, and that it could 
make no difference, that Barrett took all of the ante-war noteg 
and left a corresponding amount of Confederate treasury 
notes, to pass to the lot of his wife’s sister, the feme plaintiff ; 
yet, as by reason of subsequent events, it appears that, “ this 
supposition ” was not true, and that, in point of fact, it did make 
a very great difference, to the injury of one of the objects of 
the testator’s bounty. The defendants cannot, with a good con 
science, avail themselves of a mistake, as to the fact that, giving 
a receipt would have the same effect as giving a note, at twelve 
months, and of a mistake as to the fact, that a Confederate note 
was as good as an ante-war note; and that the plaintiffs are 
entitled to be put in the same condition as if the defendants 
had-not acted under this mistake ; that is to say, charge the 
plaintiffs with the Confederate treasury notes according to 
the scale, and with the value of the watch and other articles as 
if she had given a note at twelve months; charge McMuiray 
with the value of the land and other property, as it he had 
given a note at twelve months, and charge Burrett as it “the 
ante-war notes” had been divided into three equal parts. 
His Honor rejected this view of the case, on the ground 
‘that the rule,” that is, (as we understand him) the direction 
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to sell at twelve months credit, “was departed from with the 
tull coneurrence of all the parties concerned, &e.” 

The fact is found, that the feme plaintiff was at the time ot 
these transactions under the age of 21 years, and that defen- 
dant McMorray was her guardian, so, as an inference of law, 
his Honor ruled, that a guardian who is a party interested in 
the tand can bind the ward, by his concurrence in a depar- 
ture from the directions of the will, to sell at twelve. months 
credit ; and on a sale made for the purpose of partition, may in 
behalf of the intant, give a concurrence to an arrangement by 
which he, one of the parties to the partition, may givea 
receipt, instead of a note, at twelve months, for his bids. We 
do not concur with his Honor in this ruling. A guardian may, 
in behalf of his ward, give his concurrence to a partition, and 
it will bind the ward, provided the partition be equal, for the 
co-tenants’ may compel partition. Bacon’s Abridge. Title 
-Guardian and Ward, Head 5. 

A guardian may assign dower and it will bind the ward, 
provided it be equal, otherwise not, for the widow may com- 
pel:anassignment. Fitzherbert’s Nat. Brev., Writ of Admeas- 
urement of Dower. In our case there was no necessity for making 
a sale tor the purpose of partition at the time it was attempted. 
In November 1864, no prudent man would have converted 
real ‘estate into Confederate treasury notes; nor. would he, 
witliout-some special occasion, have converted stock, farming 

outensils, grain, &c., into Confederate treasury notes; as to 
slaves, it could not make much difference whether they were 
converted: or not, for the probability, amounting alnrost-to cer- 
tainty, was that in a few months neither slaves or Confederate 
treasury notes would be of any value. We are Jed-to the 
conclusion that the executor would not have made:the sale, ex- 
cept for the understanding between him and the defendants, 
McMurray and Barrett, that they were to buy the property, 
and that lié would take their receipts, instead of notes at twelve 
months,:and so effect a partition. In making thia- arrangement 
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the interest ot the infant, tenant in common, was overlooked. 
She did not have a fair chance, and could not bid except by 
sufferance and a promise to ratify when she arrived at age ; so 
there was no necessity for this proceeding, and the partition 
effected by it was unfair and unequal, and the concurrence of 
the guardian did not bind the ward ; indeed, as the guardian 
was personally interested in the matter, he cannot insist upon 
holding the ward bound by this partition, for, by doing so he 
abandons the ground that he was acting: innocently, under a 
mistake as to tact, that it made no difference whether he gave 
a receipt or a note at twelve months, and subjects himself to 
ati imputation of fraud and unfair dealing towards his ward. 
Where the supposition that a departure from the directions of 
the will could make no difference turned out to be a mistake, 
and it was found that it did in fact make a great difference, to 
the injury of the intant co-tenants, an attempt to retain the ad- 
vantage of the mistake, and » refusal to redress the wrong, was 
almost .as bad as if the act had been done by design in the 
firat instance. 

2. This brings us to the second ground on which the excep- 
tion is put. His Honor finds, that there is no allegation or 
proof ot frand and combination injurious to the plaintiff. 
There are two kinds of fraud. There is no proof or allegation 
of actual fraud. This is fixed by the finding of his Honor; 
but constructive fraud is an inference ot Jaw from the relation 
of the parties ; as, if a guardian so manages as to acquire the 
property otf his ward during his minority, or soon after he 
arrives at full age, the law will presume fraud, and the guardian 
canonly hold the propertey as security for his advancements ; 
this prestmption is made on the ground of public policy, and 
the transfer is treated asa mere security, and may be avoided, 
unless the guardian proves that no advantage was taken of the 
influence acquired by the relation. 

We have the fact found by his Honor, that McMurray was 
‘the guardian of the feme plaintiff; that there was an under- 
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standing that McMurray’s receipt would be taken in place of a 
note at twelve months, and that the result was, that the interest 
ot the ward was, very much to her injury, converted from a 
third part of valuable real and a third part of ante-war, debts, 
into Confederate treasury notes! So, in this instance, the ac- 
curacy of the presumption ot law, in regard to transactions 
between persons occupying certain relations, is fully verified, 

The defendants, Broom and Barrett, take the ground that 
the plaintiffs should look to McMurray, who was the guardian 
of the feme plaintiff; but that does not serve their turn ; for the 
transaction in selling the land, when there was no necessity for 
it, and in handing over to Barrett the ante-war notes, and the 
arrangement by which their receipts instead of their notes at 
12 months was to be taken cannot. All of the detendants to- 
gether, and the plaintiffs, have a right to insist, not on a settle- 
ment with her guardian alone, but on a settlement with the 
executor of her brother and with her two sisters and their 
husbands, in order that the direction ot the testator, that 
there should be an “ equal division between his three sisters, 
share and share alike,” may be carried into effect. 


The counsel of the defendant, on the argument here, took . 


the position that the feme plaintiff had contirmed and ratified 
the partition and the action of the defendants, in respect to the 
estate, by giving two receipts, after she was of tull age. The 
point seemed not to have been made in the Court below, but it 
is insisted that it is presented by the tacts found by his Honor 
in respect to other exceptions, to wit: The sale was made 
November, 1864, feme plaintiff came of age 25th December, 
1864, married September 1866, gave a receipt to the executor 
for,the. price of a negro woman, gold watch and other articles, 
$1,675.63, dated 4th January, 1865, and gave a receipt to her 
guandisn for her share of the money received for two muies 
impressed and of the corn sold for cash in Confederate treasury 
notes, $2,095,50, dated 29th February, 1865. These receipts 
are evidence of the facts recited, but no further effect can be 
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allowed to them. Such was the opinion of his Honor, and we 
concur with him. 

We must assume that the young lady was a member of the 
family of Ler guardian, who was her brother-in-law, during 
her minority and for some time after she arrived at age. It is 
tamiliar learning,—a settlement or dealing of a guardian with 
a ward, soon after the ward arrives at age, will be set aside, 
unless the guardian proves that the settlement or dealing was 
fair, that the ward had fall knowledge on the subject, intended 
_ to confirm what had been done, had the benefit of the advice 

of friends, and that no advantage. was taken of the influence 
which it is presumed the relation gives to a guardian. 

In our case, the receipts were signed within less than two 
months after arrival of age; there was no intention to confirm 
all that had been done. The recitals in the receipts are con- 
fined to the specific facts, which excludes any covert design to 
extend toa confirmation. The young lady had no knowledge 
in regard to her rights, and signed the receipts as a matter of 
course, because told to do so, and because she believed that 
what had been done by the executor and her two brothers-in- 
law was all right. 

So far from having the aid of friends, she acted by the di- 
rection and advice of relatives whuse interests were adverse to 
hers, and who were laboring under the mistaken impression 
that a departure from the directions of the will could make no 
difference. So the idea of a confirmation by which her rights 
are excluded is out of the question. 

It is not necessary to notice the other exceptions. 

There is error. Judgment reversed. This will be certified 
to the end that another reference may be ordered. 


Per Curiam. Judgment reversed. 
21 
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ELIAS BRYAN oa J. M. HECK. 


There is a marked distinction between cases where notiee is necessary as 
preliminary to the action, to ennble the defendant to pay and save the 
costs of the action, and cases where notiee is neeessary te constitute a 
cause of action. 


Where a Confederate States’ bond was transferred in payment of a debt, 
and the assignor promised that if it was not right be would make it 
so or pay $10,000, if, in point of fuet, the transfer was not valid, the 
promise was absolute, and the party was vound to pay. 


When each of the parties to such a contract have equal knowledge of 
the validity of the transfer, according to the rules of the treasury de- 
partment, and equal means of acquiring correct information in refer- 
ence to the same, it was incumbent upon the party promising to pay 
to take such steps as were neeessary to make the transfer yalid it it 
were not so. A failure to do so leaves it to be inferred that he was 
content to be charged with the amount in money. 


[Linn vy. MeLelland, 4 Dev. & Bat. 458, cited and approved. } 


Civm Action, tried betore Zourgee, /., Spring Term, 1872, 
of Cuatuam Superior Court. 

The plaintiff alleged that he sold to the defendant in 1863, 
certain valuable real estate in the county of Chatham, for 
aout $30,000 in Confederate money; that in payment ot the 
price, detendant gave him a bond or certifieate of indebtedness 
ot the Confederate States; that the bond was originally the 
property of one Bredie, who had assigned it to the defendant ; 
that when the payment for the land was made, the defendant 
erased the endorsement, and inserted the name of the plaintiff. 
Upon objection being made by plaintiff, defendant promised that 
he would make the bond all right it it was not right, or pay 
plaintiff $10,000 in Confederate money. That he applied to 
the Treasury Department at Richmond for payment of the 
interest due, and to have a transfer made to him (plaintiff) on 
the books of the Departinent, &c. ; that he failed to obtain the 
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interest due or to have the transfer made, &c. ; that he notified 
detendant of the facts, and he again promised to pay. 

Defendant admitted the erasure and took issue in his answer 
upon other facts. 

At Spring Term, 1872, certain issues were submitted to a 
jury.. The tollowing are the material ones : 

2d. Did defendant, upon the erasure being objected to, 
promise to make the bond all right or pay plaintiff the sum ot 
$10,000 in Confederate money ! 

3d. Did defendant agree to make the assignment good, if it 
was not good ? 

4th. Did defendant, after the transfer, receive notice or in- 
formation from the plaintiff that the assignment was deficient, 
and if so, when ? 

His Honor, in response to a request for special instructions, 
told the jury that if they should find the second issue in the 
aflirmative, they need not consider the others, as that wonld 
entitle the plaintiff to recover the value of the $10,000, with 
interest from November 1863, 

The jury found the said issue in the affirmative, and the 
Court rendered judgment accordingly, 

Defendant then moved for a new trial on the ground that 
his Honor erred in instructing the jury, “that if they found 
the second issue in the affirmative they need not consider the 
others, tor Bryan was not bound to notify defendant that he 
had been unable to procure payment of the bond. 

His Honor granted the motion, set aside the verdict, 
and vacated the judgment, &c. Plaintiff appealed. 


‘John Manning, for plaintift. 
Phillips & Merrimon, for defendant. 


Pearson, C. J. There is a marked distinction between cases 
where notice is necessary as a mere preliminary to the action, 
to enable the defendant to pay and save the costs of the action, 
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as when a surety pays the debt, he must give notice to a co- 
surety to enable him to pay his rateable part and save the costs 
of suit, Zinn v. McClelland 4, Dev. & Bat. 458, and cases where 
notice is necessary in order to constitute a cause of action, as 
where the drawer of a bill of exchange fails to accept or to pay, 
notice to the drawer is required to be given in reasonable 
time, in order to constitute a cause of action, for the drawer is 
under no liability unlees he has notice ; in other words notice 
is a condition precedent to the promise to pay, on the part of 
the drawer. 

Our case involves the question, was notice necessary in 
order to constitute a cause of action? His Honor charged that 
notice was not necessary, and there was a verdict and judg- 
ment, accordingly. On a motion for a new trial his Honor set 
aside the verdict and judgment for error in law, and granted a 
new trial, trom which ruling the plaintiff appealed, C, C. P. 
sec. 299. 

We are of opinion that his Honor decided according to law 
in the first instance, and there was error in law in granting a 
new trial. 

Upon a difference of opinion as to the validity ot the trans- 
fer of the bond, by erasing the name of the defendant and in- 
serting the name ot the plaintiff, the defendant agreed, that if 
the transfer was not all right he would make it so, or pay to 
the plaintiff the sum of $10,000, with interest &c. In point 
ot fact the transfer was not all right; so that it leaves the 
promise of the defendant to pay $10,000, absolute and without 
condition, unless upon the idea that it was the duty of the 
plaintiff to ascertain the fact, and give the defendant notice 
thereof within reasonable time. 

Whether the transfer, in the manner in which the defendant 
made it, was valid or not, according to the regulations of the 
department, was a matter equally within the knowledge of 
both parties, and the means of acquiring correct infor- 
mation in regard to it was equally accessible to both parties ; 
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so there was nothing to be done that would come peculiarly 
within the knowledge of the plaintiff. Under these cireum- 
stances we are of opinion, that as the defendant had agreed 
to pay the amount in money, and it the transter was not right 
to make it all right, it behooved him specially to look to 
the matter and satisfy himself that the transfer was regular 
and valid, and it it was not, to take the steps necessary to make 
it so. It is to be inferred trom his failing to do so, that he was 
content to be charged with the amount in money. 

One accepts a deed upon the assurance on the part ot the bar- 
gainor, that the privy examination of his wife is regular, and 
it it be not, he will have it made all right, or else pay back the 
purchase money. It in fact, the examination is not regular, the 
promise to pay back the purchase money becomes absolute, 
unless he avails himselt of the right reserved, and has it made 
“all right” within reasonable time. 

There is error, the order granting a new trial is reversed, 
and judgment for plaintiff, as entered in the first instance. 


Perr Curiam. Judgment aflirmed. 
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STATE os. MAJOR PURDIE. 


‘To avail himself of error in the rejection of evidence, a party must show 
distinctly what the evidence was, in order that the relevancy may ap- 
pear, and that a prejudice has arisen to him on account of its rejection, 


An indictment charging that the defendant “unlawfully, wilfully and 
maliciously, did enter upon the lands of R. B., there situate, and did 
then and there set fire to the woods on said land,” is sufficient under 
20th section, chapter 35, Revised Code. 


| Whiteside v. Purdy, 8 Ire. 431; State v. Worthington, 64 N.C, R. 594; 
Bland v. O'Hagan, Ib. 471; Street v. Bryan, 65 N.C. R 619; Jarman 
vy. Cable, 13 lred. 1, cited and approved. ] 


This was an indictment for setting fire to and burning the 
woods, &e. 

The following statement was made out by the presiding 
Judge: 

The defendant was indicted for maliciously setting fire to 
and burning the woods of one R. P. Booe, on the 8th of April, 
1871. The prosecutor, about 11 0’clock, being at his residence, 
discovered, rising from the woods on the next side of his plan- 
tation, volumes of smoke ; the direction of the wind was trom 
the west and south-west in a direction across his plantation, 
and towards that of the defendant, who lived Jess than a halt 
mile from the prosecutor, and east of him; approaching the 
fires, he found that they had been started from three different 
points, about three hundred yards from each other. His 
neighbors rallied to his relief in considerable numbers, and the 
fires were suppressed with little damage, except the loss of 
about six hundred panels of fence. The detendant, who lived 
one-fourth or one-half mile distant, did not aid in extinguishing 
the fire, while several neighbors, from several miles distant, did 
aid. The defendant offered in evidence the testimony of one 
Armstrong, tending to show that defendant, about 9 o’clock A. 
M. of the day of the fire, stopped at his house, about three miles 
from the place of the fire, and said he was unwell, and was on 
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his way to Dr. Hampton’s ; about two o’clock he returned to the 
house of the same witness, or to the blacksmith shop near by}; 
at this time the neighbors were hurrying by him to aid in ex- 
tinguishing the fire, but defendant did not go, but continued at 
the shop; it did not appear how long. Ceunsel proposed to 
give evidence of the defendant’s declarations ef the motive of 
his stopping. This evidence was rejected by the Court, defen- 
dant excepted. 

From Dr. Hampton’s to defendant’s is about six miles. In 
the evening of the same day, after the fire, one ot the neigh- 
bors, who was returning from the-scene of the fire, stopped at 
defendant’s house, he inquired whether Booe suffered muck 
damage, and whom he suspected; next day he averred he could 
prove his family and himself clear. It was suggested that the 
tire was accidental, the Court called the attention of the jury 
to the suggestion, and told them to consider the circumstances, 
as proved, attending the begining of the fires, their direction 
and progress, and see whether their recollection and application 
of the evidence enabled them to inter the probability that the 
fire was the result of accident. Counsel of detendant excepted. 
One Sprinkle was a witness called fur the State. He was asked 
on cross examination, if he had not heard his own character 
proven to be bad in Court; he answered the question that he 
had, by his enemies; he was also asked if an indictment for per- 
jury had not been sent against him; he answered that it had 
been. The Court then interposed, and said he would not 
allow snch an examination to be repeated. Detendant tendered 
himself as a witnese, to rebut the threats sworn to by the 
prosecutor ; his testimony for that purpose was rejected. Defen- 
dant excepted. 

There was a verdict against the defendant. He moved for 
a new trial, which was refused. There was a motion in arrest 
ot judgment because the indictment did not charge that the 
woods burnt were not the property of the defentant. Motion 
overruled. Defendant appealed. 
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Attorney General, tor the State. 
No. counsel for the defendant. 


Boynren, J. There is no ground for a new trial. The 
defendant asked the witness, Sprinkle, “if he had not heard his 
own character proven in Court, to be bad.” Tnis question was 
answered. 

This witness was then asked if an indictment tor perjury 
had not been sent to the Grand Jury of Wilkes Superior Court 
against him. This question was answered by the witness. 
The Court then interposed, saying that he would not allow 
such an examination to be repeated. No further question was 
asked this witness. The defendant excepted. That this excep- 
tion can not avail the delendant, has been repeatedly decided 
by this court. 

To avail himself of error in the rejection of evidence, the 
party must show, distinctly, what the evidence was, in order 
that its relevancy may appear, and that a prejudice has arisen 
to him from the rejection. In other words, the error must ap. 
pear upon the record, as only such as do thus appear can be 
noticed by the Court. Whztesides v. Purdy 8, Ire. 431. 
State v. Worthington 64, N. C. R. Bland v. O’ Hagan Ib. 
471, and Street v. Bryan 65, N. C. R. 619, and Overman vy. 
Cable 13, ire. 1. 

It had been proved, that the defendant, about 9 o’clock A. 
M., ot the day of the burning of the woods, had stopped at the 
house of one Armstrong, on his way to Jonesville, and that 
about 2 o’clock P. M., of the same day, on his return, he again 
stopped at the same house, or at a black smith’s shop near by, 
and at this time the neighbors were hurrying by, to aid in ex- 
tinguishing the fire, but that the defendant did not do so; but 
remained at the shop, how long it did not appear; The deten- 
dant’s counsel then proposed to offer evidence ot his declara- 
tion of the motive for stopping; to the reception of this evi- 
dence objection was made, and it was rejected by the Court. This 
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objection cannot be sustained for the same reason as the other. 

When these declarations were made it does not appear, 
whether at the time of stopping, or how long after, nor does it 
appear what these declarations were. Sothis Court can neither 
see that they formed a part ot the res gestae as insisted on, or 
that they were such declarations as could have served the de- 
fendant, or had any tendency to disprove, or in any way to 
modify or diminish the effect ot his stopping at the shop, 
while all the other neighbors were hurrying torward to aid in 
extinguishing the fire. Therefore there was no error in rejec- 
ting the evidence offered. , 

The motion in arrest of judgment is one of more diffi- 
culty. The indictment does not charge, in so many words, that 
the fire was not set out on the defendant’s own land. 

But the Court thinks it does charge that which is equiva- 
lent, to-wit, that the defendant unlawtully, wilfully and mali- 
ciously, did enter upon the lands ot one I. P. Booe, there 
situate, and did then and there wilfully and unlawfully eet fire 
to the woods, on said lands, and did there wilfully and unlaw- 
tully set fire to, and burn the leaves, and stuff, and timber, on 
said lands, and did then and there unlawfully and wilfully set 
fire to, burn, destroy, and consume the fences on said land, 
about and surrounding the cultivated fields of said Booe on 
said land &e. This we think is equivalent to the allegation 
not on his own lands, and that, atter alleging that the fire was 
set on the land of the prosecutor, Booe, it would be tautological 
to have added to this, not on the land ot the defendant. 

Whether before the Act tev. Code chap. 35, sec. 20., this 
indictment would have been sufficient or not, it is unnecessary 
to decide, as since that act we think the indictment sufficient. 

There is no error. This will be certified, that the Court 
may proceed to judgment. 


Pr Curiam. Judgment affirmed. 
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8. B. ALEXANDER os. COMMISSIONERS OF McDOWELL, 


If a note be made payable at a particular time and place, a demand at 
the time and place need not be averred and proved in an action by the 
holder against the maker, It is otherwise, if it is payable on demand 
at a particular time and place. 


In an action, however, against the Board of Commissioners of a County 
a demand is necessary, without regard to the fact whether the claim is 
expressed to be payable at any particalar time or place, and in a man- 
damus, “the writ should show expressly, by the averment of a de- 
mand and refusal, or an equivalent, that the prosecutor, before his ap- 
plication to the Court, didiall in his power to obtaln redress.” 


Tt would scem that in an action against the Commissioners of a County, 
the action should be brought in the County in which they are officers, 
C. C. P., sec. 67. 

[Nicnols v. Pool, 2 Jones 23; Lvve v. Commissiouers of Chatham, 64 N.C, 
706, cited and approved. ] 


This was a petition fur a wnt of mandamus against the 
County Commissioners of McDowell County, filed on the 
18th day of October, 1870, and heard betore Zlenry, J., at 
a Special Term, of Meck. ensure Superior Court. 

The following facts were agreed upon: 

That the suit was brought to compel the Commissioners of 
McDowell County to levy a tax, for the payment ot interest 
due upon bonds issued by the County Court, under authority 
of an act of the General Assembly, entitled an act, amendatory 
of an act, incorporating the Western North Carolina Railroad 
Company. 

2d. That said bonds were signed, but not delivered to the 
railroad company until after the war, and when the county 
courts had ceased. 

3d. That a tax had not been levied to pay the interest. 

4th. That no demand for payment of interest had been 
made before bringing this suit. 
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5th. That the coupons or interest is made payable at Marion, 
McDowell, County. 

Defendants’ counsel insisted that the act of Assembly under 
which the bonds were issued was unconstitutional. 

That the bonds having been issned after the authority of the 
Coanty Courts ceased were invalid. 

That the Commissioners had nc authority to levy a tax. 

That'a demand was necessary. 

His Honor gave judgment for the plaintiff and directed a 
peremptory mandamns to issue. 


Jones & Johnston, for plaintiff. 
J. IT. Wilson, for detendants. 


Reape, J. 1. As to whether a‘'demand was necessary before 
action ? 

In Nichols v. Pool, 2 Jones 23, which is the leading case in 
our Court upon the subject, it is decided, that if a note be 
payable at a particular time and place, a demand at the time 
and place need not be averred or poved in an action by the 
holder against the maker. It is otherwise if the note be pay- 
able on demand at a particular time and place. 

In our case, it is stated that the notes and coupons were pay- 
able at Marion ; but it is not stated that they were payable on 
demand at Marion. It would seem, therefore, that if this 
were an ordinary action between individuals, no demand would 
be necessary against the maker. This brings us to the question 
whether we should hold the same in regard to actions against 
the Board ot County Commissioners. In Love v. Comme. of 
Chatham, 64 N. C. R. 706, it is decided that a demand is nec- 
essary, before action brought, without regard to the fact 
whether the claim is expressed to be payable at any particular 
time or place. There is a manifest reason why the rule should 
be different between an individual and the Board of Commis- 
sioners. An individual acts for himself, is supposed to know all 
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his liabilities, and it is his duty to meetthem. Buta Board of 
Commissioners is a public agent, discharging many of its duties 
through other agents. There must often be claims against 
the county, contracted not under its immediate order, of which 
it knows nuthing until they are presented to the Board to be 
allowed, and when claims are allowed, the Board does not hold 
the funds to pay them, but must give an order upon the proper 
officer. And it would greatly embarrass, it not destroy, the 
county governments, if every holder of a claim could sue the 
Board without a demand or notice. We are theretore of the 
opivion that a demand or notice is necessary betore -action 
against the Board of Commissioners. 

2. But -uppose this were not so; still the question remains, 
Whether a mandamus should issue without a demand upon the 
defendant todo the thing required. We find it laid down ' 
generally, that it should appear trom the petition, that a de- 
mand has been made on the defendant to do the thing he is 
sought to be compelled to do.” Moses on Mandamus, 204. 
And again: “In order to lay the foundation for issuing a 
writ of mandamus, there must have been a refusal to do that 
which it is the object of the mandamus to enforce, either in 
direct terms or by circumstances distinctly showing an inten- 
tion in the party not to do the thing required.” bid. 18. 
And again: “ the writ should show expressly, by the aver- 
ment of a demand and refusal, or an equivalent, that the pros- 
ecutor, beture lis application to the Court, did all in his power 
to vbtain redress.” Zuppan on Mandamus, 323. It is true 
that there are cases where a demand is dispensed with, as 
where it is apparent that the party has wholly neglected a 
plain duty. /oses.on Mandamus, 103. 

3. The act of the Legislature authorizing the issuing of the 
bonds is not unconstitutional, as we have decided in like cases 
at this term. J/ill v. the Comme. of Forsythe, and Alexander 
v. A. 7. & O. 22. BR. Co. 

4. No point is made upon it, and it may be that the objec- 
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tion is waived by appearing and answering, bnt, we call atten- 
tion to the fact that the action is brought in Mecklenburg 
against the Board of Commissioners of McDowell County, 
whereas it would seem that the action ought to have been in 
the latter county. ©. C. P., 8. 67. 

There is error in his Honor’s ruling that no demand was 
necessary, and for this error there must be a venire de novo. 


Per Curram. _Venire de novo. 








BENNETT ALSBROOK vs. WILLIAM H. SHIELDS. 


W)eo the owner of property is deprived of possession, and regains the 
s:me, he may, in an action brought against him, and as full defence 
thereto, show his title to the property; notwithstanding that, in the 
recaption, he may have committed an act calculated to produce a breach 
ot the peace, 

Therefore, where a person is sued for the conversion of a bale of cotton, 
he may set up alien under a subsisting lease and show bis title as land- 
lord, and is not compelled to resort to an action for “claim and de- 
livery,” under the act of 1863-69. 

A plaintiff claiming such property is not restricted to the remedy of 
“claim and delivery,” but may bring an action in the nature of trover. 


Civil action tried betore Watts, J., at a Special Court for 
Hawirax county, December 1871. 

The action was brought for the alleged conversion of a bale 
of cotton. The complaint alleged that in January, 1871, one 
Balaam Shields, a lessee ot the defendant, delivered a bale of 
cotton, weighing three hundred and sixty pounds, to the plain- 
tiff, at the gin house of Lawrence & Savage, in part payment 
of merchandize sold and delivered, by the plaintiff, to said 
Shields, and that a few days thereafter the plaintiff notified the 
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defendant thereot, and that defendant claimed the cotton, as 
Balaam Shields had not paid the rent due defendant; that. 
plaintiff and defendant agreed to submit the matter to arbitra- 
tion, and before it was submitted to arbitration, one ©. C. Shields 
agent of the defendant, took the cotton and converted it to the 
use of the defendant; that before the alleged conversion, 
Balaam Shields had paid the rent due to defendant. A 
demand was made and a refusal by the defendant. Plaintiff 
demanded judgment for $50.56 and interest. The cotton was 
alleged to be worth fourteen cents per pound. 

Defendant denied that plaintiff was the owner, and that he 
was entitled to possession. He denied that the cotton was 
delivered to the plaintiff at the gin house ot Lawrance & Savage, 
or that the rent had beex paid to C. C. Shields as his agent, or 
that Shields was his agent. Ie admitted a demand, the price 
of the cotton, that he had been notified &c., and he claimed 
the cotton because the rent had not been paid. Detendant 
alleged that C. C. Shields had leased for three years, to Balaam 
Shields, a tract of land reserving an annual rent in kind. That 
in April, 1870, C. C. Shields assigned by deed to defendant 
his reversion in the land, and his interest in the crop, and that 
the bale of cotton was part of the crop for 1870, and vested in 
the defendant as assignee. That the rent fell due after the 
assignment of the reversion, and that the crop had not been 
divided at the time ot the alleged conversiun ; claimed a lien on 
the cotton, and aileged that the lien had not been discharged 
by writing. 

Several witnesses were examined by each party, and the 
evidence was conflicting. The plaintifi’s tending to show 
that the, allegation in the compiaint were true, and the 
defendants, tending to sustain his answer. The parties admit- 
ted that in 1870, C. C. Shields had assigned, by deed, his inter- 
est in the land and rent to detendant, and also the lease to 
Ralaam Shields. 
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The defendant’s counsel argued to the jury that the plaintiff 
could not recover, because hd had not alleged in his complaint 
that he was the owner of the cotton, stating asa principle of 
law, that proot without an allegation was as fatal as an allegation 
without proof. The Court interrupted, and eaid that amend- 
ments could be allowed even after judgment. Defendant ex- 
cepted. The counsel further argued that the possession of the 
whole crop was in the defendant, and he had a right to take 
the cotton, as there was no evidence in writing, or receipt 
showing that the rent was satisfied or discharged, and that the 
plaintiff did not show that C. ©. Shields had authority from 
the defendant to take the cotton. 

The Court charged the jury that it the defendant had not 
authorized the taking of the cotton, but ratified the act after- 
wards, he was as much responsible as if he had committed the 
act himself. 

That possession would give the plaintiff the right to recover 
against a wrong doer, and if the jury found that the cotton 
was delivered to the plaintiff, and the defendant, by his agent, 
afterwards converted it, the plaintiff ought to recover. 

That to divest the landlord of the possession of the crop, it 
was not necessary there should be writing. That a payment 
or satisfaction was suflicient, and that the words “ satisfied or dis 
charged ” in the 9th line of sec. 13, chap. 156, laws of 1868-69, 
had no connection with the words “ by some writing signed, 
&¢., &e,” the disjunctive or being used. | 

That it the rent was not satisfied, and the defendant was 
entitled to the possession, he could not retake possession, be- 
cause a recaption was calculated to lead to a breach ot the 
peace. é; 

That the only legal remedy in such cases was prescribed in 
the 13th section, chapter 156, acts of 1868-69, and that the 
proper action was claim and delivery. 

That it the plaintiff was entitled to recover, they should 
assess his damage at the value of the cotton at seventeen ceuts 










336 IN THE SUPREME COURT. 








ALSBROWK ov. SHIELDS. 





per pound. The jury found a verdict for the plaintiff, and 


assessed his damage at $53.90. 
Rule for new trial. Rule discharged. Judgment and ap. 


appeal. 


Clark & Mullen, tor the plaintiff. 
Moore & Gatling, for defendant. 


Boypen, J. The case states that his Honor told the jury, 
that if the plaintiff was entitled to recover they would assess 
his damages at the value ot the cotton at seventeen cents per 
pound. This, we think, is a mistake of the clerk, as both par- 
tie< had agreed that the cotton was worth fourteen cents per 
pound, and upon making a calculation it will be seen that the 
jury allowed only fourteen cents per pound, the price agreed 
upon by the parties. 

It is not doubted that it would have been error if the Judge 
ha:! so instructed the jury and they had so found. 

Jlis Honor also gave the following instructions to the 
jury: “ That if they tound that the rent was not satisfied and 
the defendant was entitled to tlie possessiov, he could not 
retake possession of the cotton, because a recapture was cal- 
culated to lead to a breach of the peace. That the only 
legal remedy, in such a case, for the defendant was prescribed 
in the 13 sec. 156 chap., act3 1868~'69, and that he should 
have brought claim and delivery, and was confined to that 
remedy.” 

In these instructions we think his Honor erred in two _par- 
ticulars. We understand his Honor as instructing the jury 
that it the owner of property takes it out of the possession of 
another under circumstances calculated to produce a breach of 
the peace, he may be sued for such taking by the possessor, and 
the value of the property recovered. 

This Court had supposed that it was familiar learning that 
the owner of property thus taken could not be sued tor the 
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property ; and that if the owner of real estate had taken pos- 
session under circumstrnces calculated to produce a breach of 
the peace, and even if he committed a breach of the peace by 
ousting the possessor, still, he could not sustain a suit for the 
land against the real owner, who had thus violently deprived 
him ot the possession, and thata plea of liberuwm tenementum, 
if established, would bar the plaintiff’s recovery. 

We think his Houor was also in error in instructing the 
jury that the defendant’s only remedy was claim and delivery, 
as provided in the acts of 1868-69, mentioned by his Honor. 
We hold, that it the defendant was the owner ot the cotton, as 
alleged in his answer, that was a full defence to this action, it 
established to the satistaction of the jury, and that his Honor 
should have so instructed the jury. 

We also hold, that the plaintiff might have sustained a civil 
action for the cotton in the nature of an action of trover, and 
that he would not be restricted to the action of claim and 
delivery. 

For the above errors there must be a venire de novo. 

This will ve certified. 


Per Curiam. Venzre dé novo. 
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W. W. GRIER et al. vs. MOSES H. RHYNE. 


A levy on land, under an attachment issued by a Justice of the Peace is 
sufficient, if it gives such a description as will distinguish and identify 
the land ; 


Therefore, a levy in these words: “I did, on the 12th day cf June, 1869, 
levy on a certain tract, whereon defendant lives, containing 197 acres; 
also, another tract lying near the same, 70 acres more or less—no per- 
sonal property, &c., to be found ;” was held, to be sufficient. 


A judgment of the Superior Court, upon a Justice’s execution or attach- 
ment levied on land, under which judgment there was an execution and 
sale of the land, precludes all collateral enquiry into the regularity ot 
the previous proceedings. 

| Huggins v. Ketchum, 4 Dev. & Bat. 414; Smith v. Lowe, 2 Ired, 497. 
MeLean v. Paul, 5 Tred, 22; Jackson v. dackson, 13 Ired. 159; McLean 
Moore, 6 Jones 52; Skinner v. Moore, 2 Dev. & Bat. 138 ; Burke v. Eliot , 
4 Ired. 355, cited and approved. ]} 


C:vit action to recover possession of a tract of land tried 
betore Logan, J., at Spring Term, 1872, of Gastron Saperior 
Conrt. 

Plaintiff claimed under a sherifi’s deed, and ven. ex. issued 
from the Superior Court. The evidence was, that an attach- 
ment was issued by a justice of the peace against one G. C. 
Rhyne for $175 due to the plaintiffs. This attachment was levied 
on the Jands of the defendant in that action, and returned 
before the justice who gave judgment for the debt and -re- 
turned the papers into Court. The levy was in these words, 
viz: “ By virtue of an attachment I did on the 12th day ot 
June, 1869, levy ova certain tract of land whereon the defen- 
dant lives containing 197 acres, and also on another tract near 
the same, 70 acres more or less. No personal property &c. J. 
F. Long D. 8.” 

The judgment was regularly docketed on the 6th ot Angust. 
A venditioni exponas was issued, and the land sold by the 
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sheriff, and bought by plaintiffs, to whom the sheriff made a 
deed. 

The defendant claimed under a bond for title made by G. 
C. Rhyne, and also a deed conveying the 70 acres to M. H. 
Rhyne tor the sum of $800. Several witnesses were examined 
by the defendant, touching the execution of the bond, deed &c., 
but as the decision of the Court is confined to two points made 
in the case, it is unnecessary to state this evidence. 

Defendants counsel contended. 

ist. It did not appear that under the attachment any adver- 
usement had been made, or any: process actually served on the 
defendant, as required by the provisional remedy now known 
as attachment, which is different from an attachment as it ex- 
isted before C. C. P. 

2d. That the levy was too vague, and not in compliance with 
law. 

3d. That G. C. Rhynes interest was not the subject of levy. 

His Honor after argument stated as his decided opinion, that 
plaintiff conld not recover, and that he should so charge the 
jury. The plaintiffs submitted to a noh eyit and appealed. 


IT. W. Guion, for the plaintiff. 
J. H. Wilson, for the detendant, 


Boypen, J. Upon what ground his Honor gave the decided 
opinion, that the plaintiffs could nut recover, upon the evidence 
offered in the cause, without submitting to the jury the ques- 
tions ot fact raised by such evidence, we are not informed. 

The counsel! fur the defendant in this Court relies upon two 
grounds to sustain the opinion <f his Honor. 

1st. That the return of the .evy is insufficient. 

2d. That there was no evidence that there had been any 
advertisement, or that the defendant in the attachment had 
any notice of the proceedings. 

The first question is againet the defendant, as is shown by 
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the authorities cited by plaintiff’s counsel. Huggins v. Ketchum 
4, Dev. and Bat. 414. Smith v, Lowe 2, Ire. 457. McLean 
vy. Paul 5, Ire. 22. Jackson v. Jackson 13, Ire. 159. 

The other question is clearly against the defendant, as settled 
in this Court by the several cases cited by plaintiffs counsel, to 
wit: McLean v. Moore 6, Jones 520. Skinner v. Moore 2, 
Dev. and Bat. 138, and Burke v. Elliott 4, Ire. 355. 

There was theretore error in the opinion of his Honor. 


Per Curiam. Venire de novo. 








LUKE BLACKMER vs. A. J. PHILLIPS 


A bona fide endorsee of negotiable notes before maturity, takes them, ac- 
cording to the law merchant, free from all equities or drawbacks ex- 
cept endorsed payments. 

Where the owner of land contracted to sell the same, and to secure the 
payment of the purchase money took negotiable notes, and sfterwards 
and before maturity transferred said notes to a third person; Held, that 
the vendee, upon payment of said notes, was entitled to a conveyance 
of the land, 


A creditor who buys at execution sale the interest of a vendor in a tract 
of land contracted to be sold, and the title of which is held as security 
for the purchase money, acquires only the legal title, subject to the 
equities of the vendee. He acquires no interest equitable or otherwise 
in the notes given as security for the purchase money. 


( Giles v. Palmer, 4 Jones 886.) 


This was a civil action, tried before Cloud, J.,. at Spring 
Term, 1872, of Rowan Superior Court. 

The parties agree upon the facts as follows : 

M. A. Smith was the owner in tee of a house and lot in Salis- 
bury, and on the 10th day ot October, 1868, contracted to con- 
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vey the same in fee to the defendant far $2400; $500-was 
paid in cash, and defendant executed two hotes of $800 each, 
one payable in 12 months, and the other in 24 months, trom 
January 15th, 1869, to secure the purchase money and was let 
into possession. At Spring Term, 1869, plaintiff obtained 
judgment against Smith and had the same docketed 15th Oc- 
tober, 1869 ; execution was issued and Smith’s interest in the 
house and lot was sold, and plaintiff became the purchaser, and 
took a sheriff’s deed ; that thereatter, and before the docket- 
ing of the judgment, M. L. Holmes became the purchaser of 
the two outstanding notes of $800, for full value and before 
maturity. Holmes had no actual knowledge ot the existence 
of the judgment, and he bought before the sheriff's sale. He 
demanded payment of the notes from the defendant, who paid off 
the same about the — day of January, 1870, and defendant 
took a deed from Smith tor the premises. After the rendition 
ot the judgment plaintiff notified the defendant thereof, and 
notified him to pay the balance ot the purchase money to him, 
and not to pay any part thereot to Smith. The defendant 
stated that he certainly would not pay any more of the pur- 
chase money to Smith, unless he would make him a sure title, 
and did not pay to Smith, but the whole to Holmes, as afore- 
said. Holmes took a mortgage from the defendant on 
the premises January 6th, 1870, to secure payment of a loan, 
and, at the time, knew of the existence of said judgment. 

The plaintiff asked tor judgment against the detendant “ for 
the sum ot sixteen hundred dollars, with interest thereon from 
15th of January, 1869, being the amouut due the said. Smith 
at the time of filing the judgment roll aforesaid, to be paid by 
a day to be named, when plaintift will execute a title to defend- 
ant for the premises, and in default thereof, that said 
house and lot be sold for the payment of said sum of money, 
and interest with costs, &c., &,” 

Upon this state of tacts, his Honor was of opinion that 
plaintiff could not recover, and gave judgment for. defendant. 
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MeCorkle, for plaintiff. 
Bailey, for detendant, cited and relied on Moore v. Jogers, 
65 N. C. 240, Shuler v. Bryson, Id. 201. 


Prarson, ©. J. On the case agreed, the plaintiff insists that 
he is entitled to judgment; that the defendant pay to him the 
amount of the two notes, given by defendant to Smith, for the 
‘balance of the purchase money, or else that the house and lot be 
sold to satisty the same. 

On the contrary, the defendant insists, that as he has paid 
the amount of the two notes to Holmes, who was a bena fide 
holder, for full value and without notice, by endorsement of 
the notes betore maturity, he hae performed the condition ot 
the contract of sale on his part, and is entitled to judgment that 
the plaintift convey to him the legal estate in the house and lot. 

The two notes given by the defendant to Smith, for the 
balance of the purchase money, were negotiable, and we see no 
principle on which it can be contended that a bona fide holder, 
by endorsement before maturity, had not a right to receive 
payment of the same. The balance of the purchase money 
being thue paid, we can see no principle on which it can be 
contended that Phillips is not entitled to have a conveyance 
of the legal estate, according to the title bond executed tu him 
by Smith. 

It was urged by the plaintiff's counsel, that the effect of the 
sheriff's deed was not only to vest in Blackmer the legal title 
to the house and lot, but also to vest in him the ownership of 
the two notes, as an incident to the land, so that an endorse- 
ment by Smith, after his title in the notes was thus divested, 
is void and can have no legal effect. 

The two notes were negotiable, and according to the law 
merchant, a bona fide endorsec, before maturity, took them free 
from all equities or drawbacks, except endorsed payments. 
This settles the question. We are not to be understood as 
conceding the position that the plaintiff, by the sale and sheriff's 
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deed for the house and lot, acquired not only the legal estate 
in the house and lot, but also became the owner of the two 
notes, as “incident” thereto. We look upon it, in the view 
of considering the two notes, as the principal or primary 
matter, to secnre the payment ot which the legal estate was 
retained by Smith, the vendor. So the legal title in the house 
and lot was retained as an incident to secure the payment of 
the two notes given for the balance of the purchase money. 

The effect ot the contract ut sale—payment of a part of the 
purchase money—the two notes for the balance, and bond to 
make title, was to vest in the vendee (the defendant) an 
equitable estate in the land ; in other words, in equity, Phillips 
thereby became the owner of the house and lot, subject to the in- 
eumbrance of paying the balance of the purchase money before 
he conld call tor a conveyance of the legal estate. So that 
Smith held the legal estate as a trustee, in the. first place, to 
secure payment of the two n@tes, and then in trust to convey 
to Phillips. \ a 

As Smith held the legal estate, assuming that it was liable to 
sale under execution ; what did the pnrehaser acquire by the 
sale and sheriff's deed? The sheriff was only authorized to 
sell the lands and tenements vt the defendant in the execution, 
that of course passed by his deed; but how could the sale of 
the house and lot have the effect of passing the title to the two 
notes? To this interrogatory,the learned counsel could only 
reply “it passed as an ¢ncident to the land,” and the land was 
bound trom the time of the “judgment docketed;” admit that 
the land was bound, how does it follow that the two notes pas- 
sed by the sheriff's deed? The two notes were not the sub- 
ject ot execution. The sheriff did not sell them, and had no 
power to do so. According to the case of Giles v. Palmer 4, 
Jones 386, the sheriff's sale passed the naked legal title, and 
the purchaser could get a judgment in an action of ejectment: 
but it is said in that case, “should the plaintiff attempt to de- 
prive the trustee ot the possession of the premises, the remedy 
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ot the cestue que trust will be in a Court of equity.” . This 
eontrol which has been exercised by Courts of equity, accounts 
for the fact that the legal title of trustees has been seldom ever 
interfered with. The widow of a trustee is entitled to dower, 
and yet it is never claimed; for the reason, that an injunction 
would issue. A mortgagee dies, the land desends to the heir, 
and the widow gets dower, but the debt, belongs to the per- 
sonal representative, and upon payment to him, the heir and 
widow will be decreed to make title. This is a matter of every 
days occurrence, no one has ever insisted that the debt passed 
with the land “as an incident.” In our ease, if Smith had 
died, the Jand would have desended to the heir, but “the two 
notes” would have belonged to his personal representative, 
and on payment to him, Phillips would have been entitled to 
call upon the heir for a conveyance of the legal title, or accep- 
ted a deed from the administratggy The idea that by a purchase 
at sheriffs sale of the legal eatatggbrnithy the plaintiff, (who held 
in trust to; secure the payment of the two notes, and then in 
trust to make title to Phillips,) not only got the legal estate, but 
ulso acquired a right to the two notes for the balance of the 
purchase money, is so “ wide of the mark,” especially when 
this right is asserted against a bona fide holder, that we would 
not seriously discuss it, except for the fact that the plaintiff is 
a member of the profession, and the learned counsel who 
argued the case for him, seemed to be much iu earnest, although 
he did not cite any case, or give any reason 1p support ot the 
position, that she two notes passed to the plaintiff, as incident 
to his purchase of the legal estate. The action is for the amount 
of the two notes, and not for the honse and lot, except to have 
it soid, if necessary, to satisfy the two notes. So the gravamen 
is the right of the plaintiff to the two notes, and the matter 
is not complicated by an activn to recover the Jand upon the 
legal title, and thus force the detendant into equity under the 
old system ; or to his equitable defense under the new mode of 
procedure; thus marching directly up to the question, and 
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showing confidence in the position. The matter is too plain 
for further discussion. I will only ask a question’ by way of 
illustration. A deed is made to A, in trust to sell and pay 
certain creditors. A is one of the secured creditors. The 
estate of A in the property is sold at execution sale, does the 
purchaser of the sheriff’s deed acquire title to the debt which 
is due to A, and is secured by the deed of trust ? 
There is no error. 


Per Curiam. Judgment aflirmed. 








JOHN F. SEYMOUR & CO. os. 8. COHEN et al. 


Where a motion is made by a party to set aside a judgment, notice must 
be given to the adverse party. 


Motion to set aside a judgment, heard before Clark, J., at 
Chambers. 

No notice was given by the defendant, against whom the 
judgment was rendered, to the plaintiff, of the motion to set aside 
and vacate the judgment. Tis Honor ordered the judgment 
to be vacated and that defendant be permittedto plead. From 
this order plaintiff appealed. 


Faircloth, for plaintiffs. 
Bushee & Bushee, tor defendants. 


Reape, J. The only question necessary fur us to consider, 
is, was notice to the adverse party, of the motion to vacate the 
judgment, -necessary. Notice was necessary, and the order 
vacating the judgment without nctice was erroneous, 


Per Curram. Judgment reversed. 
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Doe on Demise of SAMUEL H. TAYLOR ts. JOHN D. ALLEN. 


In selliing lands for taxes, the Sheriff acts under a statutory power which 
must be strictly pursued, and he mu-t not only do the acts which are 
required to bring his sale within the power, but he must do them within 
the time prescribed. 

The Sheriff's power to sell land for taxes being given on the condition 
that it be exercised within a certain time, the Legislature cannot, by 
& private act, give him power to scll after the expiration of the time 
allowed by law. 

If a Sherift fails to return land sold for taxes according to_the require- 
ments of the statute, Rev. Code, crap. 19, sec. 91, the sale is imperiect, 
and cannot be perfected by his aiterwards doing the act. 





A sheriff who sells lands for taxes, and ges out of office before he makes 
a deed, cinnot atterwards ovake such a deed, 

[Avery v. Rove.4 Dov. 459; Register v. Bryan, 2 Hawks 17, cited and 
upproved | 


Ejectment tried before Cloud, J., Spring Term, 1872, of 
Sroxes Superior Court. 

This was an action to recover possession of a tract of land 
in Stokes County. The action was commenced under the old 
system. 

The tacts were: that the land had been granted. and that in 
the year 1858, one Jolin G Smith, then residing on the land 
in Stokes county, “was due tor the taxes ot “tht year, (1858) 
$5.40,” and a tax list, properly made out and certified, came into 
the hands of John Martin, then Sheriff of Stokes county, and 
who continued to be Sheriff during the year 1854. The 
Sheriff failed to collect the taxes, but accuunted for them him- 
self when they were to be paid. 

On the 23d February, 1861, an act was passed by the Gen- 
eral Assembly, giving John Martin, late Sheriff ot Stokes 
county, power to collect arrears of taxes, but limiting him to 
the cellection of taxes due fur the three years immediately pre- 
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ceding the Ist day of October, 1860. Under this act the ex- 
Sheriff made a list of the lands ot delinquents, including a tract 
ot one hundred and tifty acres, as the property ot John G. 
Smith, and therein charged said Smith as owing $5.40 tor the 
taxes of 1858. This list was returned to the County Court of 
Stokes at March Term, 1862, was recorded on the minutes of 
that term, read aloud, posted as required by law, and all other 
things, in rexpect to that return, were done as required by law. 
Atterwards, to-wit: at September term, 1862, of the County 
Court, the lessor of the plaintiff proved by oral testimony, that 
the lands of said Smith were sold at public auction by John 
Martin, ex-Sheriff, when the lessor became the purchaser at 
the sum of $6.15, taxes and costs. 

The plaintiff read in evidence, a deed trom Joln Martin, 
former Sheritf, pyrporting to convey said 150 acres ; said deed 
was dated August 1864. Plaintiff stopped his case. Defen- 
dant moved that plaintiff be non-suited, on the ground that 
no retury of sales was made tv the County Court, and recorded, 
and read, and posted, as required by law, and fur want thereof 
that the sale of the land and the deed made in pursuance there- 
ot passed no title. The Court overruled the motion. It was 
found as a fact, that Juhn G. Smith seld and conveyed the said 
tract ot land to the detendant, John D. Allen, on the 15th day 
October, 1858, and at that time Smith removed from the place 
to another county, and defendant took possession, and has re- 
mained in possession ever since. 

Upon this state of facts defendant arked the Court to charge 
the jury, 

Ist. ‘That the deed of John Martin passed no title, for the 
reason that no list of the sales was made at September Term, 
1862, and returned, read, aud recorded as required by law. 

2d. That under the act ot February, 1861, the authority to 
collect arreats ot taxes for three years before the first of October, 
1860, was an authority to cullect, with power to distrain the 
property then owned by Smith, and did not extend to the 
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property in. controversy, which Smith had. suld to the deten- 
dant October 15th, 1858, and the sale and deed by Martin, under 
these circumstances, passec no title. 

3d. That the deed ut John Martin, former sheriff, and made 
in 1864, instead of being made by the existing sheriff, was 
void, 

The Court charged. 

Ist. That the failure to return a list of sales to. the Court as 
referred to in the tirst request by the defendant was not ma- 
terial, and that the deed of the ex sheriff was sufficient without 
such return. 

2d. That under the act of 1861, John Martin, former sheriff, 
had authority to collect the taxes due from Smith for 1858, 
anda right to distrain the land in controversy, notwithstan- 
ding the sale to the defendant. 

3d. That the former sheriff was the proper person to make 
the deed. 

Detendant excepted to the charge ot the Court. There was 
a verdict for the plaintiff. Judgment. Defendant appealed 
to the Supreme Court. 


Morehead and Graves, for the plaintiff. 
Dillard & Gilmer, Smith & Strong, tor the defendants. 


Ropuaan, J. The following is a brief of so much of the Act 
for selling land for taxes (Rev. Code, ch. 99) as is. material to 
the present case: 

Sec. 33. At the first County Court after the first day of 
April in each, year, the Court shall appoint a Justice in each 
district, to take the list of taxable property. 

Sec. 55. The J.ustice shall advertise when and whiere he will 
attend to take the lists. 

Sec. 66. Having taken them, he shall return them to the 
term of the County Court next thereafter. 

Sec. 69. The clerks, on or hetore the first day of April next 
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after the return to him, shall return an abstract of the lists to 
the Comptroller. 

Sec. 81. The clerk, on or before the first day of April in the 
year ensuing the taking of the lists, shall deliver to the sheriff 
a copy thereof. 

Src. 82. The sheriff shall forthwith proceed to collect the 
taxes. 

Src. 87. Till the first day of October in the next year, the 
sherift may distrain and sell. 

Src. 91. Under the following rules: 

91. He shall return to the term of the County Court held 
next after the first day of January, a list of the lands he pro- 
poses to sell for taxes, which shall be read aloud, recorded on 
the minutes and a copy put up in the court house. 

2. Notice shall be issued to every person whose land is re- 
turned as aforesaid. 

3. The sale shall be made within two terms next succeeding 
the term when the list is returned. 

4. The whole of a tract shall be put up for sale, and struck 
off to him who will pay the taxes and expenses for the least 
part of the land. 

5. At the second term next succeeding the term when re- 
turns are made ot lands to be sold, the sheriff shall return a 
list of the tracts actually sold. 

Sec. 93. The owner may redeem within a year after the sale. 

Src. 94. If not redeemed within the year, the purchaser 
may select the quantity of land bid off by him. 

Src. 95. And may within a year after the time of redemption 
has expired, have it surveyed and a plot made. 

Sxc. 96. The sheriff, on being presented with a certified plot 
within the year after the time ot redemption is passed, shall 
convey to the purchaser the land therein contained. 

97. When any sheriff or officer other than the one who 
made the sale shall be authorized to execute the conveyance, 
the purchaser shall apply to the County Court, which, on_cer- 
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tain facts being proved, shall direct the present sheriff to 
convey. 

In the present case, it is not stated with certainty whether 
the taxes, for which the land was sold, were assessed in 1857 
or 1858. Itsays: “In 1858, one Smith, then residing on 
the land, was due for the taxes of that year $5.40.” 

We understand that the taxes were payable in 1858 ; con- 
sequently the sheriff could distrain and sell up to the first of 
October, 1859. (S. 87.). He did not sell, however, until Sep- 
tember 1862. 

It will be convenient to deter for a while considering the 
effect of the act of 23d February, 1861. 

Sec. 3, of the chapter of the Rev. Code above cited says; 
“Tf any person shall sell his rea] property, and have no estate 
within reach of the sheriff to satisty the taxes imposed thereon, 
at the timie when they become demandable, the land shall be 
bound tor the same, as well as the property of the then owner.” 
Under this we think the sheriff might have sold the land up 
to Ist October, 1859,notwithstanding the sale to the defendant. 
At least we may without injustice to him assume this to be so 
in the present case. But we think the case ot Avery v. Jose 
4, Dev. 549, establishes that he could not have sold afterwards. 
It is held in that case that in selling for taxes the sheriff acts 
under a statutory power which must be strictly pursued, and 
that not only must he do the acts which‘are required to bring 
his sale within the power, but he must do them within the 
times prescribed. (Avery v. Jose p. 559.) It cannot have 
been intended that the lien under sec. 3, should have been en- 
forceable at any indefinite time, and no time is fixed for its ex- 
piration other than the first of October, till which time the sheriff 
is allowed to sell. It we regard the sheriff's power to sell as a 
power given on the condition that it be exercised within a 
certain time, which failed to be acquired by not seliing within 
the time ; it would seem clear that the Legislature could not 
by the private act of February, 1861, give the sheriff a power 
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to sell the land of the defendant. It would be to take his 
property without process of law. And if we consider thé re- 
quirement to sell by the first ot October as only a statute of 
limitations, yet, although a Legislature may prolong a period 
ot limitation, or snspend the running ot the statute betore the 
remedy is wholly barred, yet it cannot lawtully do sv after- 
wards. Cooley Comt. Lim. 365, and cases cited. I* may be 
said that no statute of limitations runs against the State, unless 
it be expressly so declared. But here the State ceased to be 
a creditor by the paymeut of the tax by the sheriff in October 
1858 ; so as was said in Avery v. Jose, the additional year 
within which the sheriff was allowed to sell, was for his benefit, 
and to allow him to re-imburse himself. 

Our conclusion on this point might relieve us from con- 
sidering the other propositions of the defendant, but as they 
embrace important matters of practice, we proceed neverthe- 
less to consider them. 

The first is, that the sale is void by reason that the Sheriff 
tailed to return a list of the tracts sold by him, as required by 
subsection 5 of section 91. We think itis decided in favor of 
detendant by Avery v. J2ose p. 559, where it is held, that un- 
less the survey is made and presented to the Sheriff within 
the time prescribed by sections 95 and 96, thesale is imperfect 
and cannot be perfected by afterwards doing the act. The 
reason, or at leastone reason, why the time for the return is 
material, is that the owner may have notice of the sale and be 
evabled to exercise his power ot redemption within a year 
thereafter. In /2egister v. Bryan 2, Hawks 17, it was said that 
the Sherift’s deed would be invalid by matter subsequent, such 
as a failure to register it within the time prescribed. This, 
however, was only a dictum and not the point decided. 

The third proposition ot the defendant is, that the Sheriff 
who made the sale in 1862, having gone ont of office before 
1864, had no power to make a deed in that year. In this we 
concur with him for reasons drawn from the provisions uf sec- 
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tions 96 and 97. Section 96 contemplates that the deed shall 
be made within a year after the time for redemption has ex- 
pired, and no provision is any where made that we have seen, 
(except indirectly by section 97,) for the case of the Sheriff 
who sold, dying or going out of office in the meantime, or for 
a deed being made at any time after tne expiration of the 
year. For the reasons given in Avery v. Rose we think it 
could not be made afterwards by any one. Only a part of the 
land issold, but the title does not pass by the sale merely, ex- 
cept for certain purposes, and it is important to the original 
owner, and tu the public, that the share which he retains should 
be known in order that it may be occupied by him, and sub- 
jected to its due private and public burdens. And this cannot 
be done until itis severed trom the part sold by the Sheriff's 
deed. 

As we have said, we have not found any provision expressly 
authorizing the deed to be made by any one except the sheriff 
who sells, even though he should die or go out of office before 
the year succeeding that for redemption has passed. Sec. 30 
ot ch. 37, Revised Code, which authorizes sheriffs to execute 
deeds after they have gone out of office, expressly excepts 
deeds for lands sold for taxes. 

Sec. 97, however, implies a case as possible, in which some 
other officer than the sheriff who sold may make the deed. 


We conceive that this must be confined to the case ot the - 


sheriff who sold dying or going out of office before the expira- 
tion of the year succeeding that allowed for redemption, in the 
first of which cases, at least, the deed must necessari'y be exe- 
cuted by some one else. 

Judgment reversed and venire de novo. 


Venire de novo. 





Prk Curtam. 
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A. H. SUDDERTH, Guardian es. R. D. McCO”BS, and D. 8. SUD- 
DERTH, Adm’is, 


In cases of appeal fiom the Probate Court to the Superior Court, the 
Judge has the same right to allow amendments as if the case had been 
constituted in his Court. 


Amendments, which promote justice and atrial on the merits, are in gen- 
eral liberally allowed; but in all cases the application should be made 
in due time, or sufficient reason be shown for the delay. 


It is the right and duty of an appellant, subject to the provisions of the 
Code, to direct what part of the record shall be sent up; only so much 
should be sent up as will show that there was a case duly constituted 
in Court, and the verdict, judgment, and such portions of the proceed- 
ings, evidence and instructions of the Judge, as will enable the Court 
to pass on the exceptions, 


Motion to amend pleadings, heard before Cannon, J., at 
Spring Term, 1872, of Curroxee Superior Court. 

This was a special proceeding, commenced in the Probate 
Court of Cherokee, by the plaintiff as guardian against the 
defendants, as administrators of A. Sudderth, former guardian 
wt A. MeD., and Ann Elizabeth Ilarshaw. 

The Judge of Probate stated the account, and defendants 
filed exceptions, which were overruled, and judgment was ren- 
dered in favor of the plaintiff, and defendants appealed. 

The cause coming on to be heard befure his Houor, defen- 
dants asked leave to add to their answer, by way of plea: “ That 
they have administered the estate of their intestate, and have 
not assets applicable to this demand.” The Judge was of 
opinion that, “he had not authority to amend the pleadings on 
this appeal, but for the purposes ot Justices the case is reman- 
ded to the Probate Judge to make such ainendments as may 
be necessary to obtain justice.” The plaintiff excepted to this 
order, remanding the cause, and prayed an appeal to the 
Supreme Court. 


23 
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J. C. L. Gudger, tor the plaintiff. 
No counsel for the defendants. 


Ropman, J. No reason has been suggested, or occurs to us, 
why the Judge should have doubted his power to pass on the 
amendment moved for. He had the same right to allow 
amendments, as he would have had it the case had been com- 
menced in his Court. Wethink-he ought to have decided on 
the motion of the defendants, and to have allowed or refused 
it. So far as the circumstauces appear to us, it was in his dis- 
cretion to allow or refuse it, according as in his opinion the 
interests of justice required. Amerdments which promote 
justice and a trial on the merits are in general liberally allowed, 
but in all cases the application shonld be made in due time, or 
sufficient reason be shown for the delay. The Judge may im- 
pose proper terms as conditions on allowing an amendment, 
and if the opposite party has incurred expense or costs by the de- 
lay, it would seem only reasonable that he should be indemnified. 
These observations are made in a general sense, and with no 
wish to influence the discretion of his Honor. The effect ot 
the proposed amendment, however, it it shall be allowed, will 
be a matter of law. 

‘he judgment remanding the case to the Probate Court is_ 
reversed, and the case is remanded to the iniad Court to be 
proceeded in, &c. 

The record sent up here contains a great deal of matter 
which is irrelevant to the question presented by the appeal, 
and which ought not to have been sent up. It is the right and 
duty of an appellant, subject to the provisions of the Code for 
settling a case on appeal, to direct what part of the record shall 
be sent up. This should always be stated in the case. Only 
so much should be sent up as will show that there was a case 
duly constituted in Court, the verdict and judgment and such 
portions of the proceedings, evidence and instructions of the 
Judge, as will enable the Court to pass on the exceptions. It 
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is impossible, by a general rule, to say, in detail, what shall be 
sent up or not, as that depends on the nature and circumstan- 
ces of each case. But it is easy to say in any given case what 
is clearly immaterial. We feel it our duty to suppress, as far 
as we can, the unnecessary costs arising from sending up 
volaminous transcripts of immaterial records and papers. In 
this case the report ot the Probate Judge and the evidence ac- 
companying it, and the exceptions to it were clearly immate- 
rial. The appellant will recover lis costs ot this Court except 
the cost of such transcripts, and the Judge below will decide 
upon any question of costs, arising out of such unnecessary mat- 
ter, between the appellant and the Clerk of the Superior Court. 


Per Curiam. Judgment affirmed. 








C. B. OGBURN wes. CHARLES TEAGUE. 


In an action on a note given in 1862, for the purchase of property, the 
statute makes the value of the, property the guide for the verdict of the 
jary, and it is competent to show what estimate was put upon the 
property by the parties themselves, at the time of the sale, 


A Judge may, in his discretion, permit a blank endorsement on a note to 
be filled up at any time during the trial, and even after verdict. 


Action of assumpsit; tried before Cloud, J., at Spring Term, 
1872, of Forsyrue. Superior Court. 

The plaintiff declared against the defendant as assignor of a 
note given in 1862, for the sum of $946.75. 

Detendant pleaded general issue, tender, failure of considera- 
tion, scale, &c., &e. 

The consideration of the note was a quantity of tobacco and 
borrowed Confederate money. The note was endorsed by the 
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payee, in blank. The defendant endorsed it to the plaintiff. 
It was in evidence, that the note was given for about 800 pounds 
of manufactured tobacco and $140 in Confederate money. The 
payee of the note and one ot the obligors were examined as tu 
the value of the tobacco, and stated that, in the trade, it was 
rated from ninety cents to a dollar per pound, and that at the 
time it was worth trom twelve and a half to fifteen cents per 
pound, in good money. That there was no agreement that the 
tobacco should be paid for in any specific currency, but that 
the vendor expected to receive, and the vendee to pay, in Con- 
federate money. 

His Honor instructed the jury, that they should apply the 
scale to the Confederate currency loaned and included in the 
note, and add the per centum ror the depreciation of the 
national currency; that they should ascertain the value of the 
tobacco in good money at the time of the sale, and that in this 
connection they might look to the price agreed to be paid by 
the purchasers at the time, and to all other facts in the case; that 
the jury must look to all the testimony. Defendant excepted. 

The jury returned a verdict fur thr plaintiff, valuing the 
tobacco at 334 cents in gold, and added the premium, &c., 
making altogether $559.65. 

After the jury returned their verdict, and before judgment, 
defendant moved to non-suit, on the ground that the endorse- 
ments on the note were in blank. I[lis Ilonor allowed the 
blank to be filled up and the defendant excepted. 

Judgment avcording to the verdict, and appeal to the Supreme 
Court. 


Blackmer & McUVorkle, for the plaintiff. 
Seales & Scales and Dillard & Gilmer, for the defendant. 


Reape, J. The statute_makes the value of the property the 
guide for the verdict of the jury. The estimate put upon 
it by the parties at the time of the sale was, to say the least, 
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some evidence of its value, and was properly left to the jury, 
with the other evidence in the case. 

The objection, that his Honor allowed the blank endorse- 
ment to be filled up, is without torce. It was within the dis- 
cretion of his Honor, and is usually treated as a matter of 
course. 

There is no error. 


Per Curiam. Judgment aflirmed. 








STATE es. WILLIAM {SLOAN, 


If an indictment be clearly defective, the Court upon motion will quash, 
whether the charge be for a felony or a less offence. 

An indictment need not be certain “to a certain intent in every par- 
ticular ;~ but it is indisputable, that when 2 statute enacts, that any of 
a class of persons who shall do or emit to do an act under certain cir- 
cumstances shall be guilty of a crime, the indietme. t under that statute 
must describe the person indicted as one of that class,and »ver that he 
did or omitted to do the act charged, under circumstances: which make 
it a crime; 


Therefore, where an indictment framed under chapter 88, Acts of 1869-"70, 
failed to aver that the accused was the President of a Railroad Com- 
pany, in which the State had an interest, and also failed to aver that he 
had received the State bonds under some act of the Legislature or 
ordinance of the Conventio , passed since May, A. D. 1865; it was held, 
that such an indictmeut was fatally detective, and should be quashed, 


Motion to quash, heard before Watts, J/., at Fall Term, 1871, 
ot Waxe Superior Court. 

This was an indictment against the detendant tounded upon 
a supposed vivlation ot the 38th chapter of the acts of 1869-70. 
Such parts and sections of the act as are material to the case 
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are set out in the opi.ion ot the Judge. The charges in the 
indictment are also stated in an abbreviated form in the 
opinion. There was a motion to quash. The motion was sus- 
tained and the indictment quashed. The State appealed to the 
Supreme Court. 


Attorney General and Battle & Son, for the State. 
Fowle and Bailey, tor the defendant. 


Ropman, J. We think there is no difficulty as to the rule, 
which Courts will in general observe, as to quashing indict- 
ments. It one be clearly defective, and would not support a 
eunviction, the Court will quash it whether it be for a telony 
or for a less offence. Because in such a case it is useless to the 
State, and oppressive to the accused, to proceed to a trial 
which can amonnt to nothing. As by qnashing, the recog- 
nizance of the prisoner is discharged, the Court, if the offence 
charged be a heinous one, and especially if there be danger 
that the prisoner will flee from justice, may in its discretion 
delay its decision tor a reasonable time, to give the grand jury 
au vpportunity to tind a new bill. And whether the charge 
be of a felony or of a misdemeanor, if the motion shall require 
the decision of a difficult and important question of law, inas- 
much as a refusal to quash does not amount to a final decision, 
and the question of law will still remain open on a motion in 
arrest of judgment, the Court will refuse to decide the question 
tpon a state of facts which is only hypothetical ; as the accused 
may be acquitted, and so a decision become unnecessary. This 
is in coutormity with the general practice of Courts, not to 
decide such a question until it shall be necessary to do so. 
This is about all that is meant, when it is said the Court has a 
discretion to qnash 

The only question, theref re, is, does the present indictment 
so clearly fail to charge an offence that, no matter what may be 
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proved, all proceedings under it must end in the discharge of 
the accused. , 

The indictment is founded on a ~Aneaa violation of chap. 
38 ot the Acts of 1569-70, p. 

‘That act enacts, Sec. 1, * It shalt be the duty of the several 
Presidents or other ofticers of rail roads who have secured 
bonds or other securities of the State for the construction 
any road in which the State is interested, under an act of the 
General Assembly, or ordinance of a Convention passed since 
May, year of our Lord, 1365,” to tile betere'the Governor and 
Superintendant of Public Works a certain statement. 

It will be noticed that tie word * seeared,” in this section, is 
senseless in the connection in which it is tound. It may not 
unfairly or improperly ior the present purpose, be supposed 
that the true word is “received.” But if any thing turned 
upon it finally. it would be necessary to consult the original 
act as evrolled in the Secretary's office before accepting the 
substituted word. 

Sec. 3, to some extent, changes the phraseology of Sec. 1. It 
enacts, “It shall be further the duty of every President or 
other officer ot a rail road, as proorded in section first of this 
act, and every such President or oiler otlicer is hereby re- 
quired, to return to the public ‘Treasurer subject to the juint 
order of the Governor and Superinicndsnt of Public Works, as 
hereinatter prescribi.d, add bends «/ he State which have been 
éssued under any authority of law avd which remain in the 
hands ot any such President or vier officer unsold or andis- 
posed of,” &e. 

Section 4 requires the Governor to have notice served on 
every such President, &e. 

Seciion 5 prescribes, that the time within which sach Presi- 
dent, &e., shall comply with the provisions of the first three 
sections of the act, shall be twenty days from the personal ser- 
vice above provided tor. 


Section Y is in these words, “J! the President or other 
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officer of any rail road company, 7m which the State 28 inter- 
ested within the purview of the first five section 8 of this act, 
shall wilfully refuse or fail to comply with the said provisions 
thereot, every such President or other officer shall be deemed 
guilty of felony, and upon conviction shall suffer imprison- 
went in the State prison for not less than five years.” 

The other sections contain nothing material for the preseut 
purpose. 

The counsel for the accnsed contends, that the indictment is 
élearly defective and fails to charge any offence; in this: 1, 
That the act, upon which the indictment is founded, relates only 
to Presidents, &c., ot railroads in which the State is interested ; 
and the indictment dees not any where charge that the accused 
was President of a road in which the State was interested. 

The indictment, abbreviated by omitting every thing not 
material to the present question, charges : 

1. That the accused, on a day after the ratilication of the 
act, was, and continued to be President of the Wilmington, 
Charlotte and Rutherford Railroad Company. 

2. That it became his duty, under the act aforesaid, to make 
a statement to the Governor, &., and atter being notitied, &c., 
to return to the Public Treasurer “all bonds of the State 
which were is:ued under authority of law, and which remained 
in the hands ot said William Sloan as President,” &e. 

3. That he was duly notified to report as aforesaid, and to 
return the bends, &e. 

4, “That notwithstanding a large amount of bends, money 
and securities, to wit: two millions of dollars in bonds, had 
¢ome into the hands of said William Sloan. a large portion of 
which bonds, moneys and securities were, on the second day of 
March, still in the hands of him the said William Sloan, on 
the second day of March, in the year last atoresaid, unlawfully 
and wilfully refused, neglected and tailed to return to the Pub- 
lic Treasurer,” &c. 

It will be seen that the indictment does not expressly aver 
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tha: the accused was Presiden: of a Railroad in which the 
State was interested, and that the statute only embraces Presi- 
dents of such railroads as the State had an interest in. 

The learned counsel tor the State, however, contend that, 
inasmuch as the act incorporating the Wilmington, Charlotte 
and Ruthertord Railroad Company is a public sect, and the act 
Ch. 20, acts 1868-69, ratified the 29th January, 1869, under 
which the State gave a certain amount of its bonds to that 
company in exchange for shares ot its stock, is also a public 
act, of which the Court is bound to take cognizance, the 
Oourt must know that the State had an interest in that read. 
And inasmuch as the indictment avers, that the accused was 
President ot the Wilmington, Charlotte and Rutherford Rail- 
road Company, the Court must know that he was President of 
a railroad in which the State had an interest, and the aver- 
ment, that he was President of the Wilmington, Charlotte and 
tutherfurd Railroad Company, was equivalent to » direct and 
express averment that he was President of a railroad in which 
the State had an iuterest. 

We concede that the acts referred to are publie acts, o° which 
the Court takes judicial cognizance, and that the Court knows 
that the State is interested in a company called the Wilmington 
Charlotte and Rutherford Railroad Company. But notwith- 
withstanding this, it doves not appear from the indictment, and 
the Court cannot know, that the accused is President ot that 
identical Wilmington, Charlotte and Rutherford Railroad 
Company in which the State is interested. Mere similarity of 
name is not equivalent to an averment of identity. Fur aught 
that appears he may be President of some other com, any «f 
the same name, but in which the State is not interested. Ne 
one cuntends that an indictment must be “ certain to a certain 
intent in every particular,” that wonld require it to anticipate 
and exclude every possible defence of the accused. But it is 
undisputed law, that when a statute enacts that any one of a 
certain class of persons, who shall do or omit a certain act 
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under certain circumstances, shall be guilty of a crime; the 
indictment must describe the person indicted as one of that 
class, and aver that he uid or omitted the act under the cir- 
cumstances which make it a crime. Every one ot these things 
is an essential constituent of the crime. 

In this case, the act makes it a crime, in a President ot a rail- 
road in which the State is interested, to tail to do a certain 
thing, and it is.not charged that the accused was President of 
such a road. Clearly no crime is charged. 

2. That Section 1, of the act of 1869—’70, impuses only on 
the President, &e., ot railroads, “ who have received bonds or 
other securities of the State, &c., under an act of the General 
Assembly or ordinance ot a Convention, passed since May, 
1865,” the duty to return such bonds to the Treasurer, &. 
And this is not altered by section 3, which expressly reters to 
section 1. 

Now, the indictment no where charges that the defendant 
had received bonds, &c., under an act, &c., passed since May, 
1865. It only says “that notwithstanding a large amount ot 
bonds, &e., had come into the hands ot said W. S., &e., he 
refused, &c.” 

We think the indictment is clearly detective in this respect 
also. It dues not aver that defendant ever received any ot the 
bends, &e., the failure to return which is made an ofience ; 
the bonds, which he had, may have been purchased by the com- 
pany in the market, and not received under any act, &c. 

The counsel also took a third exception, which it is unneces- 
sary to consider. 

We concur with the Judge below that the indictment should 
be quashed. 


Perr Curiam. Judgment affirmed. 
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E. P. COVINGTON, Guardian, v3. LEAK & WALL, Ex’rs., an 4 others 


The highest degree of good faith is exacted of a guardian, but only or 
dinary diligence, certainly not infallible judgment. 


Therefore, where a judgment was rendered in favor of a guardian in 
1863, and he retused to receive Confederate money in payment thereof, 
and omitted the collection of the same during the war, and even up to 
the time of his death in 1868; it was held, that under the peculi r cir- 
cumstances of the country he was not guilty of such negligence as to 
charge his estate. Jt was further held, that, considering the circum- 
stances, in connexion with the fact that. the sureties on the administra- 
on bond were solvent, and still continue apparently so, he was not guilty 
of negligence in omitting to sue them. 


Appeal from a judgment rendered by Buaton, J., at Spring 
Term, 1872, ot RicumMonp Superior Court. » 
This was a special proceeding instituted by plaintifls egainst 
the defendants, as executors of Mial Wall deed. A reterence was 
had and report made by the Clerk, exceptions were tiled and 
passed upon, and an appeal taken to the Supreme Court at June 
Term, 1871. At that Term the exceptions were debated and 
the cause remanded, in order that matters connected with the 
first exception might be enquired into. In addition to the 
tacts stated in the reported case, 65 N. C. R., the Judge tound 
these additional tacts, viz: “ That James A. Covington quali- 
fied as administrator of John P. Covington, dec’d, tather of the . 
plaintiffs, Bascombe, John P., and Virginia Covington in 1857, 
and entered into bond in the sui of $30,000 with W. L. Cov- 
ington, J. W. Leak and B. B. McKenzie, as sureties, which 
bond was then sufficient and solvent, and is now solvent tor an 
amount greater than the amount reported in favor of Mial Wall, 
guardian ot the minor children, in Octuber 1863, viz: $3,83U.- 
63, that at October Term, 1863, of the County Court of 
Richmond, the report of the commissioners to andit and settle 
the accounts of J. A. Covington dec’d, was in all things con- 
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firmed, and ordered to be recorded. Upon this finding the 
Judge entered this judgment, viz: ‘ These tacts taken in con- 
nection with the fasts heretofore found by the Court in reter- 
ence to said exception No. 1, satisfy the Court that said excep- 
tion ought to be overruled and it is so overruled, and the estate 
of Mial Wall charged with the item embraced therein, $3,- 
$30.63, with compound interest from 20th October, 1863, in 
National currency.” Detendants appealed. 


J. D. Shaw, tor the plaintiffs. 
Smith & Strong, for the detendants. 


Ropman, J. After the decision made in this Court at June 
Term, 1871, (65, N. C. 594,) the Judge below reterred it to 
the Clerk of his Court, to take testimony and report on the 
facts connected with exception No. 1. Whatever the referee 
did beyond this order was unauthorized, and was properly 
disregarded by the Judge. 

The only question, which we conceive to be presented by 
the present appeal, is, as to the charge against the executors of 
Mial Wall, of the amount of the judgment recovered by him 
as guardian of the infant plaintiffs against the administrator 
of John P. Covington, in Richmond County Court, in October, 
1863. 

We agree with his Honor that the merits of this judgment 
cannot be inquired into, unless it be alleged and shown to have 
heen procured by fraud and collusion between the parties 
to it. ’ 

Was Wall guilty of such negligence as to charge his estate, 
in omitting to make any effort to collect that judgment prior 
tu his death in the Spring of 1868 ¢ 

We think tLat under the circumstances he was not. Cer- 
tainly, his refusal to receive Contederate cunency in 18€3 can- 
not Le so considered. Neither can his omission to entorce the 
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judgment up to the close ot the war, or until the Courts were 
opened again, at, or about the end of 1865. 

The delay frum this period only remains to be considered. 

It is common knowledge, (in which we must be allowed to 
participate,) that at the close of the war, there was very little 
national currency in the State, and that it could only be grad. 
ually increased by the sale ot our productions or property at the 
North. If summary judgments and executions could have 
been obtained against all debtors, the money could not have 
been made out of their property, except at a loss to both 
debtor and creditor, if at all. Besides this, there were embar 
rassments in the collection of debts, arising from military orders 
and stay laws, and it the guardian had collected the money 
during the two years before his death, he would have been 
troubled where to invest it in safety, when the standing ot 
most men was uncertain, and as Lord Bacon says ot England 
after the passage of the statute of uses, “ men’s estates were 
like barks on a stormy sea, and it was doubtful which would 
get safe toshore.” Considering these circumstances, in connec- 
tion with the fact that the sureties to the administration bond 
were, and still continue, at least apparently solvent, we cannot 
say that the guardian was guilty of culpable negligence in 
omitting to sue them. But it is said that, admitting that the 
principal is sate, by the delay of the guardian to collect, the 
wards will receive only simple, instead of compound interest, to 
which they are entitled. 

There may be a loss to the wards in this respect. Occasion- 
al losses are inevitable, even to the most diligent. Every loss 
does not carry with it a presumption of culpability. The 
highest degree of good faith is exacted of a guardian, but only 
ordinary diligence, and certainly not infallible judgment. In 
difficult circumstances, when there is no reasonable suspicion 
of his good faith, and when, so far as appears, he has acted hon- 
estly according to his judgment in the emergency, the law re- 
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quires no more. No oue would become a trustee if the law 
were otherwise ; if his conduct, instead of being judged by the 
lights before him at the time, was to be scrutinized by the light 
of subsequent events. Such a rule would require not only the 
utmost ot human diligence, but prophetic foresight. The cir- 
cumstances here are not such as those in Whitford v. Foy, 
where the guardian was charged with the difference between 
simple and compound interest. 

It it be necessary, the infants by their guardian can prosecute 
the action upon the administration bond of James A. Coving- 
ton, and can, if necessary, use the names of the executors of 
Mial Wall, upon giving an indemnity against costs. 

We think the Judge erred in his decision on this exception. 
His judgment is reversed, with costs in this Court against the 
appellee, and the case is remanded to be proceeded in accord- 
ing to law. 

Let this be certified. 


Per Curiam. Judgment reversed. 
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JOHN G. HILL et al. os. THE COMMISSIONERS OF FORSYTHE 
COUNTY. 


An act of the General Assembly, authorizing the people of a County to 
take stock in a Railroad Company, and to determine the question by a 
popular vete, and tax themselves to pry for it, is constitutional, 


{ Taylor v. Commissioners of Newbern. 2 Jones Ey. 141; Caldwell v. Justices 
of Burke, 4 Jones Eq. 323, cited and approved.) * 


Motion to vacate an injunction, heard before Cloud, J/., at 
Term of Forsyrue Superior Court. 

This was an application on the part of the plaintiffs, who 
represented themselves as tax payers and property holders of the 
county of Forsythe, in behalf of themselves and others, asking 
for an injunction against the defendants, to restrain them from 
the imposition and collection of certain taxes, to pay instal- 
ments due upon a subscription made by the county of For- 
sythe tothe North Western North Carolina Railroad Company. 
The following facts were found by the presiding Judge. “A 
majority of the justices of the peace were present at the court 
house iu Winston, on the 25th day ot march, 1868, and made 
an order to submit the question of subscription to the qualified 
voters of the county, on the 4th day of April, 1868, and di- 
rected the sheriff to open the polls on that day. 

That notice ot this election was published in two newspapers, 
printed and circulated in that county; that said election was 
held at the time appointed, and at the usual places tor holding 
elections in said county, and due retarn of the result of the 
voting was made to June Term of the County Court; that a 
majority of the justices of the county were present, and on 








Nore.—The case of Simonton v. The Commissioners of Burke, involving 
the same question, was decided at this term, and for the same reasons 
judgment was given for the plaintiff. 
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the bench at the said June Term, concurring in the orders 
made ; thata large majority of the qualified voters ot the county 
did vote on the question of subscription, and that a majority 
of the said votes were cast in favor of subscription ; that a sub- 
scription of 1,000 shares ot stock was made, by the agent of 
the county appointed for that purpose on the — day ot June, 
1868 ; that the detendants have laid taxes to pay the instalments 
dye upon the subscription made to the North Western North 
Jarolina Railroad Company for the years 1870-71. 

Upon the foregoing state ot tacts the injunction, theretotore 
granted, was vacated by his Honor. Whereupon the plaintiffs 
appealed to the Supreme Court. 

Several errors were assigned. The chief one and the only 
one discussed by the Court‘is, * That the injunction was dis- 
solved, and deteudants allowed to collect the taxes, without any 
constitutional power in the legislature to authorize the sub- 
ecription, and without a sufficient compliance with the acts of 
the General Assembly in that case made and provided.” 


Scales & Scales and Dillard & Gilmer, for plaintifis. 
Clement, Masten and Batchelor, for detendants. 


ReavE, J. The main question is, whether the Legislature 
has the power to authorize the people ef a county to take stock 
in a railroad, and to determine the question .by a popular vote, 
and to tax themselvesto pay for it. The Legislature in 1852 
authorized the town of Newbern to take stock in the Neuse 
River Navigation Company, for the use of the town,.and to 
issue bonds, and to levy a tax upon the property-holders of 
the town to pay them. One of the tax payers filed a bill to 
enjoin the collection ot the tax, upon the ground that the act 
of the Legislature was unconstitutional. The question was 
fully argued and well considered, and the decision was in 
favor of the constitutionality of the act. Zaylor v. Comre. ot 
Newbern, 2 Jones, Eq. 141. 
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And again, in 1855, the Legislature chartered the Western 
North*Carolina Railroad Company, and authorized any county 
throngh which the road might pass to take stock, if a 
majority ot the justices of the peace and a majority of 
the voters shonld so determine, and to issue bonds and 
to levy a tax, &c. The county of Burke took stock, and 
one ot the tax payers filed a bill to enjoin, upon the ground 
that the act was unconstitutional. But this Court decided ia 
favor of the constutionality of the act, and, in the opinion, 
it is said: “In accordance with these views, is the case of 
Taylor v. New Berne, (supra) ; so thatthe question may be said 
to be settled here.” Caldwell v. Justices of Burke, 4 Jones 
Eq. 823. The defendants’ counsel cited also decisions in most 
ot our sister States to the same effect. So that we repeat, 
what was said in Caldwell v. Justices of Burke, that the ques- 
tion is settled. We suppose that the plaintiffs’ counsel felt at 
liberty to treat it as an open question, because, in Caldwell 
v. Justices of Burke, there was a dissenting opinion by the 
present Chief Justice; but the Court was unanimous upon this 
point. The dissenting opinion was only as to the power of a 
second vote of the people, after they had rejected the propo- 
sition by a tormer vote. 

There are divers other points in the complaint which seem 
to be untounded, and besides they are unimportant. The 
main thing, the people’s will, seems to have been fairly ob- 


tained. The stock was taken ; bonds were issued ; rights have . 


vested ; taxes have been levied and a portion of the install- 
mentahave been paid, and taxes are now laid to pay other in- 
stallments. The Board of Commissioners, who may be sup- 
posed to represent the popular will, are anxious to meet the 
obligatione incurred, and the Court will not allow technical 
and frivolous objections, calculated to impair the. public taith, 
to avail a few, who are indulged with the privilege of suing for 
a class. Only their substantial rights will be considered. 
24 
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We agree with his Honor, that the injunction ought to have 
been dissolved. 

There is no error. This will be certified, &c. 

Simonton v. Commissioners of Burke, at this Term. 


Pxr Curiam. Judgment affirmed. 








J. L. PHILLIPS os, W. H. TREZEVANT. 


When one partner, who is inselvent or in failing circumstances, without 
the consent and against the will of the other partner, is disposing of 
the effects of the partnership, and appropriating them to his own use, 
the other partner has the right to an injunction, and to have a receiver 
appointed, 


Motion for the appointment of a receiver, heard betore 
Logan, J, at Spring Term, 1872, ot Mecklenburg Superior 
Court. 

Plaintiff alleged that in September, 1870, he and the de- 
fendant tormed a partnership in the city of Charlotte, N. C., 
for the purpose ot conducting the business of merchant tailor- 
ing; that defendant was to furnish $5,000, and plaintiff was 
to use his skill and experience as‘a set-off to such capital ; that 
extensive purchases of material, &c., were made in the northern 
cities, and the business was conducted profitably until January, 
1872, when it was dissolved by mutual consent; that at the 
time of the dissolution it was agreed that all the stock ot goods 
on hand should be sold, and the proceeds received by the de- 
fendant, and that all the outstanding claims should be collected 
and the proceeds of al] applied to the payment of the debts, 
and in case of any losses, plaintiff was to be accountable for 
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one-ha'f and the defendant the other half; that a sale o! the 
goods was made; that the defendant purchased to the amount 
of $3,500, and also received cash from purchasers to the 
amount of $898. Plaintitf purchased to the amount of $1,636. 
That there were in the hands of the defendant, at that time, 
gouds and solvent claims to the amount ot $2,768, doubtful 
accounts $49°.45, cash $237.25, 20 shares of stuck of the 
“ Fair ot the Carolinas,” a policy of insurance valued at $60 ; 
that plaintitf bad drawn trom the firm $1,266.55, and de- 
fendant the sum of $870.72; that debts were due from the 
firm amounting to over seven thousand dvllars, and which de- 
fendant agreed to pay out of the assets, as tar as they would 
go; that he has failed to do so, and that plaintiff has been sur- 
prised at the receipt of letters, alleging that defendant has 
written that he would only pay seventy-five cents in the dollar 
of: the indebtedness of the firm. Plaintiff avers, as his beliet, 
that the detendant, instead of applying the assets ot the firm 
to the discharge ot the indebtedness, has been misapplying 
them to his own individual purposes, much to the injury of 
plaintiff, contrary to the trust reposed in him, &c. He alleges 
that since the dissolution he has, with his own tunds, paid off 
and discharged a debt due from the firm amounting to $1,577. 
He avows his readiness to pay his share of the losses of the 
tirm, as soon as they can be ascertained. 

Plaintiff further alleges that the detendant has collected the 
larger part, if not all of the claims due to the firm, which were 
in his hands, and the tunds have not been applied to the extin. 
guishment of the debts. 

Plaintiff prays that a receiver may be appointed, and an 
injunction issued. 

Upon application to Judge Cloud, at Chambers, an order ot 
injunction was granted. The injunction was issued by the 
Clerk of the Superior Court of Mecklenburg county. 

Plaintiff filed an affidavit in addition to the above complaint, 
stating in substance that, since his complaint was filed, he has 
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learned that defendant has collected trom the sale of goods 
about $1,500, from the debts of the firm $2,350, and $60 by 
transferring the policy of insurance; that none of the funds 
have been applied to the discharge of the debts, and that they 
have been forwarded for collection, and he has been called on tor 
payment; that defendant has repeatedly stated that he is insol- 
vent, and he is intormed and believes that defendant intends 
to remove from the State as soon as he can dispose ot the 
goods in his possession. 

During the term of the Superior Court, notice of a motion 
to dissolve the injunction was given to the plaintiff, and a 
notice was given to defendant of a motion for the appoint- 
ment of a receiver. During the term of the Court aforesaid, 
the motion for appointment of a receiver was made before his 
Honor, Judge Logan, and the following entry appears of 
record: Motion to appoint a receiver. Motion refused.” - 

From the above ruling plaintiff appealed. 


H. W. Guion, for plaintiff, filed the following brief: 

1 Story’s Equity, sec. 675. 

2 Story’s Equity, sec. 1,243. Each partner has a tacit or im- 
plied pledge or lien on the partnerehip property, as his indem- 
nity against the joint debts, and to secure to him his share of 
the profits. And it is upon the principle of this implied lien 
that creditors, by subrogation, in equity acquire a priority ot 
payment out of the partnership effects. 

2 Story’s Equity, sec. 1,253. Creditors have a right to follow 
the property as a trust into the hands of all others, &c. 

As to appuintment of receiver, 2d Story’s Equity, sec. 827 
ot seq. 


Jones & Johnston, for defendant 


Reapr, J. Where one partner, who is insolvent or in failing 
circumstances, without the consent and against the will of the 
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other partner, is disposing of the effects uf the partnership and 
appropriating them to his own nse, the other partner has the 
right to an injunction and to havea receiver appointed. That 
is our case. There was error in refusing the plaintiff's motion 
for a receiver. 

This will be certified, to the end that a receiver may be ap- 
pointed, with power to collect and receive the effects ot the 
partnership, subject to such directions as may, trom time to 
time, be given by the Court below. : 

See case between the same parties at this term; motion to 
vacate injunction. 


Nore.—If necessary, an application may be made to the Judge at 
Chambers for a receiver. 


Per Curt. Error. 





Nors.—1n another case between the same parties and upon the same state 
of facts, a motion was made to vacate the injunction granted b; Judge 
Cloud. The “ motion was allowed,” and plaintiff appealed. The opinion 
Ce ivered by the Court in the reporied case is equally applicable to this, 
Rep. 
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JOUN W. MATTHEWS gs. W. D. SMITH. 


Where a person purchased a worthless article as a fertilizer, and gave his 
rote for the purchase menes, avd afterwards paid the same, with a full 
knowledge of the facts: é was held, that be could not recover the 
money paid, eithough paid ander threats of a law suit. 

It is error in 4 Judve to leave a esse to the jury apen a hypothetical state 
ot facts, Mworrsdy? ed rm the evidence. 


Civil action, to reeover money had and received to use of 
plaintitl, tried hetore Buaton, J, Spring Term, 1872, ot Cum- 
BERLAND “vipertor Court. 


Plaintit? testitied, that he went to the defendant’s store in 
Fayettev lle, to examine an ariicle which defendant had adver- 
tised as © Vharntx Guano 3” that detendant recommended it 
highly os a fertilizer, and said that it was superior to the Pe- 
rovian, in » respects.” Upon these representations he 
bong! 2.228 pounds, and gave a note with sureties tu secure 
the price: that be applied the “ Phenix Guano” to a part 
of his crop; that the land was well cultivated, and that the 

Guano was absolutely worthless, and injured the land ; that he 
told defendant the result of his experiment, and asked him to 
bring a triendly suit to test his right to recover. Le declined, 


and said he would sue unless plaintiff paid him; that the 
Pheenix contained all the qualities which he had reeom- 
meuded ; that it had been analyzed by a chemist, and that he 
sould show by other persons that it did good. Plaintiff said 
he war forced to pay, to relieve his sureties, and told detendant 
that if he failed in a snit which he had brought against other 
parties upon a similar claim, he, plaintiff, would eve him to get 
back his money. 

Another witness testified as to the worthlessness of the ar- 
ticle, and gave it as his opinion that it was of no value whatever. 
The grounds of detence were: That the money was paid 
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aiter a full knowledge of all the facts, and therefore plaintiff 
could not recover in this action. That although paid under 
aj threat of a law suit, yet that plaintiff could not recover, 
as the money was paid under a mistake of legal liability. 

His Honor charged the jury, that if a spurious article was 
sold to the plaintiff, as genuine guano with valuable fertilizing 
qualities, the plaintiff could not recover the price paid, if he 
paid the money with a full knowledge of all the facts, even 
though he paid it to relieve himself aud his sureties from a 
threatened suit; that the plaintiff wos bound to know that the 
law would protect him trom a recovery on the note; but that it 
the plaintiff, iu consequence of wisrepresentation, taken in 
connection with threats ot suit made by the defendant, was 
induced to believe that he was mistaken in the estimate he 
then formed of the worthlessness ot the article atter a trial of 
it, and paid the money under this misapprehension, then this 
being a mistake of fact, the plaintiff was entitled to recover. 
Defendant excepted. 

There was a verdict for the plaintiff. Rule for new trial. 
Rule discharged. Judgment and appeal. 


Broadfoot and McRae, tor plaintiff. 
Ilinsdale aud B. & T. C. Fuller, tur detendant. 


Reavz, J. [lis Honor charged correctly, “ that the plaintiff 
could not recover if he paid the money with full knowledge of 
the facts.” And then he ought to have added, that according 
to the plaintiff’s own testimony he had full knowledge of the 
facts ; but, instead of that, he lett it to the jury to determine 
whether the defendant had not, by misrepresentations and 
threats of suit, induced the plaintiff to believe that he was 
mistaken as to the e-timate he had tormed ot the worthless- 
ness of the guano, and in that way paid under a mistake of 
facts. The evidence dves not support the hypothesis; for the 
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plaintiff testified, expressly, that he “was forced to pay the 
note to reiieve his sureties from a suit,” and that he told the 
defendant that, if the defendant failed to recover in a suit that 
he had brought against others tor guano, he would sue him tor 
his money back. And he did not allege, that any thing the 
defendant said to him changed his mind as to the quality of 
the guano. 

There is error. 


Perr Cur. Venire de novo. 








BURROUGHS & SPRINGS es. THE NORTH CAROLINA RAIL- 
y ROAD COMPANY. 


A sale of shares of stock jn a Railroad Company carries with it the divi- 
dends declared by the Company, when they are to be paid at a day 
subsequent to the transter of the stock ; 


Therefore, where the North Carolina Railroad Company declared a divi- 
dend on the stock in said Company, on the 16th day of February, 1870, 
to be paid on the first days of April .nd July thereafter, and the owner 
of certain shares of such stock sold and transferred the same on the 17th 


day of February; Held, that the purchaser of said shares of stock ac-— 


quired the dividends, as well as the stock. 


This was a civil action, tried before /7enry, J., at a Special 
Term of Meckiensure Superior Court. 

The following case agreed was presented to his Honor : 

The plaintiffs, on the 16th day of February, 1870, were the 
owners ot thirty-four shares otf stock in the North Carolina 
_ Railroad Company, upon which a dividend of six per centum 
was declared on the said 16th of February, 1870, three per 
centnm payable on April Ist, 1870, and three per centum on 
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1st July, 1870. The plaintiffs sold and transferred said 
stock on the 17th February, 1870, toS. H. Wiley. The plain- 
tiffs made due demand for payment of the dividends, before the 
date fixed for the payment. The payment was refused. The 
dividend was paid to S. H. Wiley, the assignee. The certifi- 
cate of stock, issued to plaintiffs, was cancelled, and a new one 
issued to Wiley on the 2ist February, 1870. 

The following resolution is also made a part of the case 
agreed : , 

“ The Board of Directors of the North Carolina Railroad 
Company do declare an annual dividend of six per cent. on the 
capital stock ot this Company, for the fiscal year ending, May 
31st, 1870. Three per cent. to be paid on Ist April, and three 
per cent on the lat July, 1870, and the transfer books be closed 
from 1st day ot March to 1st April, and trom ist June to 
Ist day of July.” 

The Court was of opinion that the plaintiffs were entitled to 
recover. Judgment accordingly. From which judgment de- 
fendant appealed. 


Jones & Johnston, for the plaintiffs. 
J. H. Wilson, for the detendant. 


Ropman, J. On 16th February, 1870, the North Carolina 
Railroad Company declared a dividend by the following rea- 
olution: “The Board of Directors of the North Carolina 
Railroad Company do declare an annual dividend ot six per 
cent. on the capital stock of this company, for the fiscal year 
ending the 31st of May, 1870. .Three per cent. to be paid on 
1st April, and three per cent. payable on the tirst day of July, 
1870, and the transfer books be closed from first day of March 
to the first of April, and trom the first day of June until the 
first day of July.” 

On the 17th February, the plaintiffs, in writing in the usual 
form, at the fuot of their certificate for thirty-tour shares ot 
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stock in the company, transferred the same to Samuel .H. 
Wiley tor value, and authorized F. A. Stagg, attorney, to trans- 
fer the same on the bovks ot the company. The transfer was 
accordingly made n the 2ist February. The certificate of 
stock tu the plaintiffs was cancelled, and a new certificate issued 
to Wiley. On the same day plaintiffs notified the company 
that they claimed the dividend declared on 16th February. 
The company, neverthelese, paid the same to Wiley, and this 
action is brought to recover it. One would suppose, that in.a 
ease which must be of frequent occurrence, there would be 
prover! some established usage, or that some decided cases 
could be found tixing the rights of the parties. If there be 
any established usage, either general or special to this corpo- 
ration, here has been no evidence of it offered in this case. 
And the learned counsel inform us that they have been able 
to tind no authority whatever on it. The absence ot authority 
2% t e mere remarkable, as the rule as to a dividend following 
the st ck or noi, under the present circumstances, would seem 
to be of a general vature, not confined to sales, but covering the 
case of a life tenant with remainder, when the life tenant dies 
atier the divide d is declared, and betore it is payable, and the 
ease ot a will bequeathing stock when the testator dies under 
the ‘ike circumstances. 

Betore proceeding to the particular consideration ot this case, 
it is necessary tu observe : - 

1. It was clearly within the power of the seller and pur- 
chaser of the stuck in this case, to have contracted with respect 
to the dividend declared on the day before. But, 

2. It we assume fur the moment, that the effect of the res- 
olution, declaring the dividend, was to make it payable to who- 
ever should appear by the buoks ot the company to be the 
owner of the stuck on the days on which it was payable, then, 
notwithstanding any different contract between the plaintiffs 
and their vendee, the company was justified in paying to the 
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vendee, and the redress of the plaintiffs would be by an action 
against their vendee tor money had and received. 

It is important to notice that the question is, not as to the 
contract between plaintifts-and Wiley, but, to whom did 
the company agree to pay the dividend; for it the company 
agreed to pay to one who turned ont to be Wiley, its liability 
cannot be affected by any collateral agreement between the 
plaintiffs and Wiley (even if there were express proofs of such) 
without its consent. Without adverting to the principle, that 
the contract between plaintiffs and Wiley must be supposed to 
have been made in reference to the resolution of the day betore, 
as to which it does not appear that either party had any ad- 
vantage in point of knowledge; yet, in the absence of a con- 
trary agreement, the sale must necessarily have been of the 
subject matter with its rights and incidents at the date, or per- 
haps when the transfer shonld be completed. 

So that the true question is, what was the effect and mean- 
ing of the resolution? Did it mean that tne dividend should 
be payable to those who held the stock on 15th February, or 
tu those who should hold it on Ist Aprilf It the resolution 
had been clear and explicit in either sense, I cuncieve there 
could be no room tur a controversy. Being of uncertain 
meaning, the Uvurts have to give it a certain one. But what- 
ever shall be determined to be its meaning in law, that must 
be taken to be as plainly its meaningas it it had been express- 
ly written so. 

Now as to the meaning and effect of the resolution: In 
the absence of a plain reason and of direct authority, a lawyer 
has but one resource. [le mnst refer to analogous cases, and 
endeavor to extract from them a principle broad enough to 
cover the case in hand. And he will be more or less success- 
ful, according to the number and closenessSof the analogies he 
is able to adduce. 

As to the analogies: It is a familiar maxim, that the inei- 
dent passes with its principal. 
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a bond not negotiable, and bearing interest, whether that 
interest be made payable with the principal at a certain time, 
or be made payable annually or at other certain times before 
the principal, be assigned, the assignee is entitled to receive, as 
an incident, all interest not paid betore the aesignment, whether 
the day for its payment has arrived or not. Of course this 
doctrine will not apply to bonds with interest voupons 
detachable. 

The analogy is not close in this, because, it a payment of 
interest had become due and payable on the 16th February, 
and the bond was assigned on the 17th February, the assign« 
ment of the boud would have carried the interest previously 
payable; which, it the analogy were strictly tullowed, would 
lead us to hold that it the assignment of stock had been atter 
1st April, it would have carried the dividend payable on that 
day, it not paid before the assignment, a conclusion not neces- 
sary in this case, and as to which we express no opinion. If 
one assigns a bond or promissory note, secured by mortgage or 
other collateral, the benefit of the collateral passes as an inci- 
dent. ' 

I take it to be clear also, that if a registered Government 
bond be assigned on the books of the treasury, any annual or 
semi-annual payment ot interest, which becomes due and pay- 
able the next day, would be paid to the thenholder. Anson v. 
Towyood, 1 Jac. & Walker 637. In such. case the dividend 
would, in substance, have been declared before the assignment, 
viz: at the making of the bond, but payable afterwards. If 
a reversioner sell land, the purchaser becomes entitled to the 
rent which becomes payable the next day. So it tenant for 
lite d:es, the remainderman becomes entitled. So with fines 
and heriots. These analogies, and some others, are found stated 
in the argument of Sir Samuel Romilly, in Paris v. Paris, 
10 Ves. 186. These are all the analogies which occur to me, 
that are indisputable; for if an analogy be disputable it has no 
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value. They would not be conclusive it any could be brought 
on the other side. But the general principle is clear, that the 
incident tollows the principal. What reason exists for making 
this an exception? The burden of the argument is put on 
the plaintiffs. 

What arguments can be drawn from the terms of the reeo- 
lution ? 

What was the object in declaring the transfer books of the 
company closed from ist March to 1st April? 

It the dividend was intended to be payable to any one 
who was the holder on 16th February, there could be no 
sue in closing the books. In any case, upon a demand for pay- 
ment, it would only be necessary to see from the books, who 
was the holder on that day. But if the usage be, to put the 
dividend on the books of the company to the credit of the 
holders on ist March, we can see a reason for closing the 
books, viz: to give time for the company to make out its ac- 
counts with its stockholders on that day. Suppose an assign- 
ment of stock between 1st March and ist April, would the 
company be bound to notice it, in reference to a dividend paya- 
ble Ist April? I think not. 

The same, rule, which applies to the dividend payable 1st 
April, applies to that payable Ist July. It the first did not 
pass by the assignment, the second did not. 

But the learned counsel were mistaken in supposing the 
question entirely barren of authority. In such cases we are 
generally willing to confide in the diligence of counsel, and do 
not feel ourselves bound to assiduous research. I have found 
one decided case however, which, if correctly cited, is in point 
and decisive of this case. I cite it from Lindley on Partner- 
ship, 896, as follows: “ The specitic legatee (of stock) is enti- 
tled to all dividends which become payable atter the death of 
the testator; Jucgwes v. Chambers, 2 Coll. 435; Wright v. 
Warren, 4 Deg. & 8. 367; even though the resolution author- 
izing their payment may have been passed in his lifetime ; 
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Clive v. Clive, Kay. 600.” Unfortunately the last case cited 
is not accessible to us. 
. Besides the above, the cases in 10 Ves. 185, 290, 13 Ves. 

363, and 14 Ves. 70, and also the American cases, Phelps y; 
Farmers’ Bank, 26 Connecticut 272, Minot v. Paine, 99 
Mass. 106, Goodwin v. Hardy, 57 Maine 143, may be referred 
to. These all relate to the right of a tenant for life to divi- 
dends, both declared and payable in his lifetime. So, none of 
them are in point to the present question. |But in the discus- 
_ sions it seems to be generally assumed that the ownership of 
| the stock, when the dividend became payable, fixed the right 
| to itgAs in the case of rent, it is only when it becomes pay- 
able, that the dividend becomes “ fruit fallen,” and detached 
from the principal estate, so as not to pass with it. 

Jadgment reversed, and judgment for defendant in this 
Court. 


Pzr Curiam. Judgment reversed. 
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J. 8. MAXWELL, Adm'r. os. T. S. MAXWELL and others, 


The provision in sec. 247, C. C. P., that if the referees fail to delivers 
report within sixty days from the time the action shall be finally sub- 
mitted, either party may end the reference, applies only (ae the Court 
are strongly inclined to think) to cases in which the reference is by con- 
sent, and not compulsory under sec, 245, or at least it does not 
apply to a reference to take an administration account made by order 
of the Court. 


By “final submission” is not to be understood the order of reference or 
ceasing to tnke testimony, but when the parties have made their argu 
ments or <eclined to do so, or when they have told the referees that the 
case was submitted. 





Where a party fails to name a place or person, in the County where the 
action is brought, where and upon whom notices and pleadings can be 
served, the filing of such notices and pleadings in the office of the Clerk 
of the Svperior Court shall be sufficient. 

It is not the duty of a Judge, in passing on exceptions, to decide all ques- 
tions of fact without a jury. On the contrary, if the facts depend upon 
doubtful and conflicting testimony, he may cause, issues to be framed 
and submitted to a jury for information. 


[Rowland v. Thompson, 64 N. C. 170, cited and approved. } 





This was a petition filed by plaintiff, as Administrator of 
John Maxwell, deceased, against the heirs-at-law, to make real 
estate assets. Heard before Cloud, J., Spring Term, 1872, of 
the Superior Court ot Davin. 

At Spring Term, 1871, this entry is made: “ Referred to 
Charles Price and B. F. Lunn, to take an account of the per- 
sonal estate.” At Fall Term, 1871, the referees filed a report, 
to which exceptions were filed. The exceptions being heard, 
the report was set aside, and an order made that the referees 
report under former order to the next term of the Court. 
The reterees agreed upon a report, but before it was signed by 
both of them, the plaintiff, on the 30th day of March, 1872, 
. filed two notices in the clerk’s office, notifying the defendants 
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that he elected to end the reference, as provided in section 
247, C. C. P. 

The names of Messrs. Boyden and Bailey, attornies, were 
signed to the answer. No place or person was named, where 
or upon whom notices could be served. It was admitted that 
Mr. Boyden was on the Supreme Court bench and that Mr. 
Bailey lived in the town of Salisbury, and that E. D. Scales 
represented the defendants betore the reterees, and these tacts 
were known to the plaintiff. On Monday, Spring Term 1872, 
the referees filed a report. On that day, plaintiff called the 
attention of the Court to the notices filed in the office, and in- 
sisted that the reference was ended, and moved that issues be 
drawn and submitted to a jury. His Honor determined, as a 
question of law, that as the defendants had been notified in 
pursuance of section 247, C. C. P., that plaintiff had elected 
to end the reference, and this having been done more than 
sixty days after the reference was “ submitted ” and before the 
report was delivered, the reference was ended, and the parties 
should prepare to try the action as though the reference had 
not been made. 

His Honor refused to confirm the report. Defendant ap- 
pealed to the Supreme Court. 


Clement, tor plaintiff. 
Bailey and Fowle, for detendants. 


Ropmay, J. 1. We are strongly inclined to think that the 
provision in sec. 247, C. C. P., that if the referees fail to de- 
liver a report within sixty days from the time the action shall 
be finally submitted, either party may end the reference, ap- 
plies only to cases in which the reference is by consent, and 
not compulsory, under sec. 245; or at least that it does not 
apply te a reference to take an administration account made 
by the order of the Court. This seems to be so from the 
words, “from the time the action shall be finally submitted,” 
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and the turther words, “and therenpon the action shall pro- 
ceed,” &c.; which are inconsistent with the idea of a reference 
inerely to take an account. And besides, it seems little less 
than absurd to suppose, that either or both parties ean put an 
end to a reference ordered by the Court, in the exercise of its 
righttal power. : 

2. But if the provision be applicable to a reference like this, 
the laches ot the referees, which is the condition precedent to 
the right to put an end to the reterence, does not appear to 
have existed. By “tinal submission,” we do not understand 
cither the making of the order of reference, or the ceasing to 
take testimony ; but when, in addition to this, the parties have 
made their arguments, or declined or omitted on notice to do 
so, or when the parties have told the referees that the case 
was submitted. It is exactly analogous to that stage in a jary 
trial, when the jury are told to take the case and make up 
their verdict. It does not appear when the final eubmission 
in this case was made, and it cannot therefore be said that the 
referees were in any default when the notice to end the ref- 
erence was given. The power is given to the parties, not to 
enable either of them to withdraw his case from what he has 
discovered or suspects is an unfavorable tribunal, but to pre- 
vent laches and undue delay in the referees. The notice was 
therefore ineffectual. 

3. We are of opinion, that under the cireumstances the ser- 
vice of the notice was good, under Sec. 80, C. C. P. Service 
on Mr. Scales might have been good ; if he were proved to be the 
general attorney ot the defendant in the action, it would have 
been ; otherwise, if he was only an attorney to examine wit- 
nesses or argue the case before the referees. But he was not 
the attorney of the defendant nominated as prescribed in Sec. 
50; consequently, service need not have been made on him, 
and the leaving a copy in the clerk’s office was good service. 

4. We think the Judge erred in holding the reterence at an ° 


end. It the account was regularly taken and no sufficient 
25 
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reason appeared for setting aside in gross, it wus the duty ot. 
the Judge to confirm it, if it was not excepted to; or if ex- 
cepted to, to hear the exceptions. But it does not follow, as 
the plaintiff seems to suppose, that it was his duty to decide, 
without a jury, all questions of fact made by the exceptions. 
On the contrary, it any of these were found to depend on con- 
flicting or doubtful evidence, the Judge might cause issues to 
be framed on these and submitted to a jury for his informa- 
tion. Rowland v. Thompson, 64 N.C. 710. And the proper 
time for doing this is after the report is returned and ex- 
cepted to. 

By such a practice, questions proper fora jury are submitted 
to one, while the benefit of the reference of the general account 
is not lost. 

Judgment is reversed and the case remanded to be proceeded 
in according to law. The appellant will recover costs in this 
Court. 


Per Curram. Judgment reversed. 








JOHN HUGHES ¢s. FRANCIS MERRITT and wife. 


The act of March 2d, 1867, entitled am act restoring to married women 
their common law right of dower, having been repealed by the act of 
1868-69, a feme covert cannot set up a claim for dower during the life- 
time of her husband. 

[Sutton v. Askew, 66 N. C, 172; Felton v. Elliot, 66 N.C. 195, cited and 
approved. | 


Crvit action for the recovery of possession of land, tried 
* before Clarke, J., at Spring Term, 1872, ot Jonzs Superior 
Court. 
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The following case agreed was sent up: 

“It is agreed that, on the 31st day ot December, 1861, the 
defendant Francis Merritt and one Harget executed a bond 
for $200, to J. 8. Wilkins, and that on the Ist day of \uvem- 
ber, 1867, judgment was rendered on the bond against the 
obligors Merritt and Harget for $269,90. That on the 8th of 
November, 1867, execution was issued, which came into the 
sheriti’s hands January 30th, 1868; on the same day this exe- 
cution was levied on the land and returned to Court, and a 
ven cw issued, under which the land was sold and purchased by 
one McLean, and a sheriff’s deed made to him. 

Au action was begun by McLean to recover the land. After 
commencement of the suit, plaintiff purchased from McLean 
for value. It was insisted by the feme defendant, Deborah 
Merritt, that she was entitled to one third of the land under 
the act March 2d, 1867. 

The question was submitted to his Honor, with the under- 
standing that if he should he of opinion with the plaintff, 
judgment should be given for plaintiff for the possession &c., 
and it for the defendant, the feme covert, judgment to be ren- 
dered for plaintiff subject to her claim of dower.” 

lis Honor rendered judgment as follows: Let judgment 
be rendered for plaintiff subject to the dower of the detendant 
Deborah Merritt, and tor costs. 

From this judgment plaintiff appealed. 


Haughton, for the plaintiff. 
No counsel for the defendant. 


Boynrn, J. This is a civil action brought by the plaintiff 
against Merritt and his wite Deborah, and submitted upon a 
case agreed to his Honor below, Judge Clarke; and the only 
question in the cause is the claim on the part of the feme 
defendant to dower, under the act vf March 2d, 1867, during 
the lite of her husband. This suit was commenced in Decem- 
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ber, 1871. It is sufficient, for the decision of this case, to state 
that the act ot the 2d March, 1867, was repealed by the act of 
1868~’69. But even if the act was still in force, the case ot 
Sutton v. Askew 66, N. C. R. 172, decides that the feme de- 
fendant would not be entitled to dower. 

The case of Felton v. Hiliott 66, N. C. R. 195, is like this, 
and decides that the feme defendant is not entitled to dower 
on the land sued for. 

There was error, and the judgment of his Honor is reversed 
and rendered tor the plaintiff, for the land sued for, unincum- 
bered. ; 

This will be certified. 


Per, Curtam. Judgment reversed. 








J. J. DAVIS ts.. J. J. BAKER. 


Where land was levied on, and execution issued on a magistrate’s judg- 
ment, and the said judgment, execution and levy were returned into the 
County Court and confirmed, and a ven. ex. was issued, and the land 
sold; Held, that in an action to recover possession of the land, it was 
not necessary to show the justice’s judgment and execution, but only 
the judgment of the Court, the execution sale, and deed by the Sheriff. 


This was an action commenced the 7th day of July, 1869, 
to recover real estate, and tried before Clarke, J/., at a special 
session of Wayne Superior Court, September 1871. 

The plaintiff introduced the tollowing record from Wayne 
County Court at May Term 1868: 


+“ is & Ki 
ae wid | Attachment. 


vs. 
John Davis and Wife. 
It appeating to the satisfaction of the Court that advertise- 
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ment has been made according to law, and.that all the papers 
have been filed, judgment is therefore, upon motion, rendered 
in tavor of the plaintiffs against the defendants, for the amount 
of the justice’s judgment, to-wit, in the sum of $18, with in- 
terest thereon from the 13th day of December, 1867, and all 
cost incurred in the proceedings below, as well as the cost in- 
curred in this Court. On motion, it is ordered by the Court, 
that the land levied upon be condemned to satisfy this judgment, 
and that a writ of ven. ew. issue. Accordingly vend. expo. 
issued.” He then read in evidence a ven. ex. and a sherift’s deed. 
The plaintiff then introduced evidence to show that the land 
in question was the property of Isabella Davis, before her mar- 
riage with John Daniel in 1866. The defendant read in evi- 
dence a mortgage deed to him by the said John Daniel and 
wife, dated September 21st, 1869, and proved that said mort- 
gage had not been foreclosed, and that the mortgage debt had 
not been satisfied, and that he had been in possession of the 
land since the date of said mortgage deed. 

Upon the above evidence, his Honor told the jury that the 
plaintiff had not introduced the levy and justice’s judgment in 
the attachment, and on that aecount was not entitled to a ver- 
dict 10 this action, and instructed the jury to find for the 
defendant. 

Verdict fur the defendant. The plaintiff excepted to the 
above charge and prayed for and obtained an appeal to the 
Supreme Court. 


S. M. Isler, for the plaintiff. 
Faircloth, for defendant. 


Borpen, J. In this case his Honor was mistaken in holding 
that it was necessary tor the pla‘ntiff to produce the judgment 
and execution of the Justice of the Peace. 

Under the act ot 1794, chap. 414, sec. 19, and until the act 
of 1822, Revised Code, chap. 45, secs. 12 and 13, it was neces- 
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sary for the plaintiff, who claimed land under a sale made by a 
sheriff in a case of a judgment of a Justice of the Peace, and 
an execution issuing thereon and levied upon land and returned 
to the County Court, not only to produce on the trial the 
order of sale of the County Court but likewise to produce and 
prove the judgment ot the Justice and the execution issuing 
thereon, and also to show a proper levy made on the land 
sought to ve recovered. And even after the act, unless the 
judgment ot the Justice upon its return to the County Court 
was confirmed and made a judgment of that Court, the plain- 
tiff after the act cf 1822 was still bound, in a suit for the re- 
covery of the land, to make the same proot that was required 
before the passage of that act. But when the plaintiff in the 
suit before the Justice, upon the return of the papers to the 
County Court, had his judgment confirmed and made a judg- 
ment of that Court, it was no longer necessary to produce the 
judgment and execution of the Justice of the Peace, but only 
to show the judgment ot the County Court and the execution 
issuing thereon, the sale by the sheriff and his deed to the 
purchaser. This disposes of the case in this Court, and makes 
it unnecessary to notice the questions made as to the mortgage 
deed. : 
Error. This will be certitied. 


Venire de novo. 





Perr Curiam 
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J. D. BRYANT & JAS. READE, Trustees of ANNA BURGWYN and 
GEO. P. BURGWYN os. ALBERT L. SCOTT. 


| 


Where in an action pending in a Court of this State there were severa 
plaintiffs, one of whom was a citizen of North Carolina and the others 
were non residents of the State, the defendant being also a non-resi- 
dent ; Held, not to be a proper case for removal to the Circuit Court of 
the United States, upon petition, under the act of ‘ ongress of March 2d, 
1867, there being no controversy between a citizen of this State and a 
citizen of another State. 


Petition in this Court for the removal of a cause, brought 
up by appeal from the Superior Court of Haxrrax, to the 
Circuit Court ot the United States fur the District ot North 
Carolina. 

The opinion of the Court contains a sufficient statement of 
the case. 


Smith and Peebles & Peebles, tor the plaintiffs. 
Strong, for the detendant. 


Ropman, J. This case comes into this Court upon an appeal 
by the plaintiffs from an order ot the Judge below, vacating 
an order enjoining the detendant from selling certain land con- 
veyed to him by H. K. Burgwyn by way of mortgage. In this 
Court a motion is made by plaintiffs, upon affidavits, to remove 
the cause to the Circuit Court of the United States, upon the 
ground that from prejudice or local influence, they are not 
able to obtain justice in the State Courts. 

The defendant says, in the first place, that the motion should 
not be allowed, because the action itselt is not pending in this 
Court, but only so much of it as was taken up by the appeal 
from the interlocutory judgment vacating the injunction. We 
think we need not consider, whether an order of removal made 
here under the circumstances would remove the whole case or 
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not. That would more properly be for the Circuit Court, if 
the order were made; and no doubt some way would be found 
by which the whole record could be got in that Court. 

But is the ease one authorized to be removed by the act,of 
Congress? The act (2d March, 1867, 14 Stat. at Large 558,) 
says that in a suit “in which there is a controversy between a 
citizen of the State in which the suit is brought, and the citi- 
zen of another State, &c., such citizen of another State, whether 
he be plaintiff or defendant,” may file a petition &c. _ 

It appears by the affidavits in this case, that the plaintiffs 
Bryant and Reade are citizens of Massachusetts, George P. 
Burgwyn the other plaintiff is a citizen of North Carolina, and 
the detendant Scott a citizen of New York 

Here there is a controversy between Burgwyn one of the 
plaintiffs and the defendant; but Burgwyn is not a citizen of 
another State, and could not file the petition ; and Bryant and 
Reade, who filed the petition, although citizens ot another State, 
have no controversy with any citizen of this State, but with a 
citizen of New York. We think the case does not come 
within either the letter or spirit of the act, and the order of 
removal or suspension is refused. 


Venire de.novo. 





Per Curiam. 
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E. P. JURNEY et al. vs. WILLIAM F. COWAN, Executor. 


Where a testatrix bequeathed a share of her estate to her Executor, “In 
trust that he shall put the amount of said share at interest on good 
security, and pay the annual interest to my son for the use ot his family, 
&c.” and the Executor assumed the trust and invested the funds as 
directed by the will, collecting and paying the annual interest until 
1862, when, without any necessity for it, and with a view simply to 
surrender the trust, which was not done, he collected the amount due 
and invested it in Confederate bonds which were lost; ZZeld, that the 
Executor was chargeable with the crust fund, and the annual interest 
arising thereon. 


This was a bill in equity fur an account heard before 
Mitchell, J., at Fall Term, 1871, of Inzpeit Superivr Court. 

The bill was filed in the name of Edward P. Jurney alone, 
against the defendant as executor and trustee under the will of 
Lucy Jurvey, to recover the annual instalments of interest 
owing to him by a bequest fur the benefit of himself and family. 
The testatrix died in 1846. The defendant quulitied as exe- 
cutor and assumed the duties of the office for the benefit ot the 
legatees. Upon demurrer the bill was amended, upon pay- 
ment of costs, by inserting the names of the other legatees. 
The claim of complainants arises under the following clauses 
of the will. 

Item. “My will is that my executor sell all my property 
not hereinafter bequeathed, and the proceeds after paying debts 
&c., be divided into six equal shares, one share of which I will 
to my executor in trust that he shall put the amount of said 
share at interest on good security at his discretion, and after 
retaining fur his trouble a moderate compensation, pay over a 
part or all of the balance of the interest accruing on said share 
annually to my son Elisha Jurney for the use ot his family, in 
sickness, in schooling his children, and other necessaries, at 
the sound discretion of my said executor, and at the death of 














IN THE SUPREME COURT. 





Jurney et al. o. Cowan, Ex’r. 





my said son, the amount of said share, and any interest that 
may remain unexpended, as above directed, shall be equally 
divided among my son Elisha’s children share and share alike 
to be theirs absolutely.” Item. This contains a similar be- 
quest, to Edmund P. Jurney, and upon the same trusts. On 
the 20th February, 1849, the defendant held under the will 
of the testatrix to be paid to plaintiff to the use and benefit ot 
his family and children, the sam of $587,86. This amount 
was secured by hond and good security until March, 1862. 
The defendant had paid up the annual interest, and had 
exceeded it by fifty dollars. In the years 1862~’63-’64, demands 
were made for the instalment of interest due on the tund, and 
were refused on the ground that, in the Spring of 1862, the 
plaintiff Edmund Jurney and defendant had an understanding 
that the defendant should be discharged of the trust, and some 
other person substituted as trustee, plaintiff assured defendant 
that he would procure Mr. Gwyn to act as trustee, and he 
would receive from him Confederate currency, and advised 
detendant to collect it iu. The defendant consulted with 
counsel immediately after this understanding, as to the mode of 
exonerating himselt, expressing a wish to do so. By the ensu- 
ing August he had collected the full] amount ot the fund, and 
had it on hand, and not being able to re-invest at the time, he 
invested it in Contederate bonds and certificates, by which it 
was entirely lost. The fund when collected was secured by 
good and sufficient bond. The defendant had applied to other 
persons to relieve him of his trust by submitting to become 
trustee, but neither he nor plaintiff at any time applied to Mr. 
Gwyn, neither plaintiff nor Gwyn appeared at Court, nor did 
plaintiff renew the purpose of substituting a trustee. 

It is considered by the Court that testatrix, by a bequest ot 
one sixth ot her estate to Edmund Jurney for the use of him- 
self and children &c., evinced a maternal concern for their 
welfare. In the donations as to the collection and payment of 
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the annual interest, she wae vigilant and cautious also in re- 
quiring security. She was aware that the plaintiff was flimsy 
in his conduct, indisereet, and unreliable, and unfitted by 
capacity to manage even the least part of her estate. The 
character of plaintiff was as well known to defendant as to the 
testatrix, that she could not confide in him was a significant 
intimation to the detendant that he was undeserving ot confi- 
dence; and if he had enquired his misapprehension would 
have been corrected. It is adjudged by the Court that the 
collection of the $587,86, which had been invested on good 
security for the benefit of Edmund. Jurney and tamily, and 
investing in Oonfederate bonds, was a breach of trust, and 
judgment is rendered that plaintiff recover ot defendant the 
remainder of interest due, after allowing just credits, &e. 
Signed, A. MITCHELL, Judge. 

From this judgment defendant appealed to the Supreme 

Court. 


Armfield, Bailey, Blackmer & McCorkle, tor the plaintifts. 

W. P. Caldwell, for the detendant. 

Prarson, C. J. Upon the facts found by his Honor, and for 
the reasons given by him, we are of opinion that the defen- 
dant is to be charged with the trust fund, and the payment ot 
the interest arising annually thereon. There is no error, the 
decretal order is aflirmed, with the modification, that it be ex- 
tended to the other five parts of the estate, which was in his 
hands to be administered. 

By a demurrer in the first instance he forced the plaintiff to 
pay cost and amend his bill, and make the persons entitled to 
the other five parts of the estate plaintiffs in’ the action, so as 
to have them bound by the decree. That having been done, 
we see no reason why there should not also be a decree, in 
their tavor respectively, for the amounts to which they are 
entitled. 
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The decretal order will be so moditied, and the reference tor 
an account will extend to all of the plaintifts. COvsts of the 
appeal will be paid by the ¢efendant. 


Per Curiam. Judgment accordingly. 








WILLIAM A. BLOUNT es. WILLIAM W. CARROWAY. 


Where one acquires the legal title to land, by means of an undertaking 
with the party entitled to the equitable estate, that he will hold the 
estate subject to the «quity; a refusal to carry out the undertaking is a 
breach ot confidence, and on that ground the party is converted into 
a trustee ; 

Therefore, where a power of sale was given by a mortgagor to the mort- 
gagee, in consideration of which the mortgagee agreed to convey a 
portion of the land embraced in the deed, to a trustee, for the benefit 
of the mortgagor’s wife ; it was held, that this contract did not come 
within the provisions of the statute of frauds, and that the mortgagee 
should be held a trustee, and bound to convey, according to the agree- 
ment. In such cases an agreement proved only by parol will not suffice, 
there must be facts de hors. 

Where a party buys as agent of the mortgagee, as“in this case, and with 
notice of the agreement, he will stand iu the place of the mortgagee, 
and is affected by the same equities. 


| Cloninger v. Summit, 2 Jones’ Eq., cited and approved. } 


Civil action to recover possession ot a tract ot land, tried 
betore Clarke, J., at Fall Term, 1871, of Lenom Superior 
Court. 

The complaint alleges, that the plaintiff was the owner of a 
certain tract of land in Lenoir county, describing the boun- 
daries, and that detcndan: withholds possession, and demands 
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judgment tor possession, and damages for withholding the same. 

The defendant, William W. Carroway, answers : 

I. That prior to 26th day of June, 1866, he was the owner 
in tee of the land; that on that day he mortgaged the same in 
fee to one John C. Washington, to secure certain debts recited 
in the deed, and that on the 14th day of December, 1867, he 
exccuted to said Washington an instrument authorizing him to 
sell under the mortgage. 

II. That there were several executions against him in the 
hands of the sheriff ot Lenoir, among which were eeveral in 
favor of W. N. and W. F. Rowland, Administrators of E. B. 
Hilliard, issued from Nash Superior Court, and amounting to 
over $3,000; that Mary B. Carroway, wife of defendant, is the 
daughter of E. B. Hilliard, deceased, and one of the distrib- 
utees of the estate of said Hilliard; that her share in the said 
estate was her sole and separate property, one Lewis Hilliard 
being her trustee under a marriage contract entered into 
between her and the defendant. 

III. That it was understood that no sale of the land could 
be made under the mortgage and executions, the same being 
forbidden by General Order No. 10, of the 2d Military Dis- 
trict, dated in April 1867. 

IV. That it was agreed between the defendant and John 0. 
Washington, that defendant would execute a power of sale, and 
consent that the land be sold under the mortgage and executions, 
and that in consideration thereof, and the executions in favor 
of the Rowlands, Administrators, the said Washington would 
bid, or cause to be bid off, the said lands, and would settle in 
tee, to the sole and separate use of the said Mary, wite of the 
detendant, the dwelling house and outhouses and one hundred 
and fifty acres of the land, and that defendant should not be 
disturbed in the possession of the land thus to be settled ; that 
defendant carried out his agreement in good faith, and exe- 
cuted the power of sale and gave his consent to the sheriff to 
sell ; that on the 7th day ot January, 1868, the land was sold 
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under the mortgage and executions by the sheriff, who was 
acting also as agent of the mortgagee; that, at said sale, the 
plaintiff W. A. Blount, son-in-law of Washington, bid oft the 
land at $6,600, not more than one-third of its value, which 
defendant thinks was owing to the fact that it was understood 
that the purchase was made partly for the benefit ot defendant’s 
wife. 

V. Defendant alleges and believes that the said land was 
bid off by Blount, at the instance and for the benefit of Wash- 
ington, in pursuance of the agreement atoresaid, and with a 
full knowledge of all the facts; or, if he bid it off on his own 
account, it was with the knowledge and understanding that 
the agreement should be carried into effect. 

VI. That in pursuance of the agreement, ae defendant sup- 
posed, he remained in quiet possession of the premises and 
never heard ot plaintiff's claim until Jannary 1869. 

VII. That the Rowland executions have not been paid, and 
that Washington and the plaintiff have utterly failed and re- 
tused to carry into effect the agreement aforesaid. 

Wherefore defendant insists that plaintiff is a trustee for 
Mary B. Carroway, for the dwelling and outhouses and land 
specified, and demands judgments that plaintiff convey the 
same in fee to the said Hilliard in trust, &c. 

Upon motion, Lewis Hilliard and Mary B. Carroway were 
made defendants. “ 

Plaintiff filed a replication to the several articles of the 
anewer. 

The tollowing issues were submitted to a jury: 

I. Did John C. Washington agree to purchase and convey, 
or cause to be purchased and conveyed to Lewis Hilliard, 
trustee for Mrs. Mary B. Oarroway, the land described in the 
answer of the defendant ? 

II. Did Wm. A. Blount purchase the land at sheriff's sale 
as the agent uf Washington ? 

III. Did Wm. A. Blount have notice of the agreement to 
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convey said land to Hilliard, trustee as aforesaid, before he 
purchased at sheriff's sale ? 

IV. Having said notice, did he assent thereto ? 

V. Did Blount have notice of the agreement before he took 
a deed trom Washington, and having said notice did he assent 
thereto ¢ 

The jury found all the issues in favor of the detendant. 
Whereupon the Court declared Blount a trustee for Mary B. 
Carroway, and gave judgment that he convey the land spec- 
ified to Lewis Hilliard, as trustee, for the sole and separate use 
of Mary B. Carroway. 

From this judgment plaintiff appealed tu the Supreme Court. 


Phillips & Merrimon, and Busbee & Busbee, tor plaintiff. 
Smith & Strong, tor defendants. 


Pearson, ©. J. The counter claim is not put on the foot- 
ing of the specific performauce of a contract, but, on the footing 
of a constructive trust, growing out of the connection between 
Washington and Carroway, as mortgagee and mortgagor, and 
their dealing in regard to the equity of redemption, and that 
Blount stands in the shoes of Washington. 

The jury find that Blount purchased the land as agent of 
Washington—issue 11, and that Blount had notice ot the agree- 
ment by Washington to convey the land to Lewis Liilliard, as 
trustee tor Mrs. Carroway—issue III. 

So Blount stands in the shoes of Washington, and the case 
will be considered as if the counter claim was set up against 
Washington, Blount holding the iegal title, subject to the 
equities between Washingion and Mrs. Carroway. If Mrs. 

_Carroway is entitled to the locus in quo, the plaintiff cannot 
recover ; for he will be treated as if he had executed a deed to 
Hilliard, in trast for Mrs. Carroway—equity considering that to 
be done which ought to have been done. 

A agrees, by parol, to sell to B an undivided third part of a 
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tract of land, tor $425; the money is paid, 3 enters into pos- 
session, and the two occupy jointly for several years, erect a 
mill, and make other improvements. B acquires no title, for 
the contract of sale is void under the statute. 

In these two supposed cases A and B are strangers, and had 
ho prior connection or privity. In our case, Washington and 
Carroway were not strangers, but were connected as mortgagee 
and mortgagor, which created a privity. The question ia, 
does that make a difference, and take the agreement, to have 
a specified part of the land conveyed for the separate use of 
the wife of Carroway, out of the operation of the statute, on 
the distinction between a contract to sell land and a case 
where a court of equity will convert the party taking the legal 
estate into a trustee, on the ground that otherwise the dealing 
would result in frand, and an abuse of the confidence reposed. 

The agreement between Washington and Carroway cannot 
be treated as nudum pactum, for it is supported by a valuable 
consideration, to-wit: the execution by Carroway of a power 
of sale, without which Washington could not have sold, so as 
to convey a clear title; for although he had the legal estate, 
and might convey it, still the purchaser would take subject to 
the equity of redemption. So it was for the interest of Wash- 
ington to acquire a power to pass a clear title, without the ex- 
posure and delay incident to obtaining a decree of foreclosure. 
This is a valuable consideration, and takes the case out of the 
class of “ nude pacts.” 

Washington held the legal estate to secure the mortgage 
debt. Carroway had the equity of redemption. An agreement 
is made that Washington may sel] and pass a clear title, in 
consideration that he will provide that the purchaser shall con- 
vey, for the separate nse of Mrs. Carroway, 150 acres of land. 
Accordingly the land is sold, Blount purchases for Washing- 
ton, and with notice of this dealing between Washington and 
Carroway. We have the question: is this a parol contract to 
sell land, or is it a case where a court of equity will convert 
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Blount into a trustee, and require him to convey the 150 acres 
to the separate use ot Mrs. Carroway, as had been agreed on? 

3esides the three modes of creating a use or trust by consent 
of parties, to-wit: 1, a deed of bargain and sale; 2, a cov- 
enant to stand seized ; 3, a declaration of the use or trust, where 
the legal estate is passed by transmutation of possession, there 
is a fourth mode of creating a trust “in invitum,” in which a 
court of equity, to prevent fraud, converts the party acquiring 
the legal title into a trustee, and requires him to convey the 
legal estate to the party entitled to the equity, on the ground 
that he cannot with a good conscience hold the legal estate. 
In such cases, as the Court acts on the ground that its inter- 
ference is necessary to prevent fraud, the statute is out of the 
question, as the jurisdiction is assumed in furtherance of the 
policy of the statute. 

A numerous class of cases, under this doctrine, grows out 
of the relation of guardian and ward, attorney and client, and 
other contidential relations, where the party acquiring the 
legal title is converted into a trustee, not on the ground of 
actual traud, but because ot the tacility of practising it, and he 
is required to prove that the dealing is entirely tair, or else is 
converted into a trustee, and will be required to convey the 
legal title, being held as a security merely for the money 
actually advanced. 

Another class of cases, equaliy numerous, is where a deed, 
absolute on its face, is held to be a mere security for the debt, 
and the party holding the legal title is converted into a 
trustee, and required to convey on paymeut of the debt. 

In such cases, however, a mere parol agreement for redemp- 
tion is not enough ; facts de hors must be proved, inconsistent 
with the idea of an intention to make an absolute sale. 

Another class of cases, although not so numerous, is where 
one acquires the legal title, by means of an undertaking with 
the party entitled to the equitable estate, that he will hold the 
cstate’subject to the equity. Here a refusal to carry out the 
26 
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undertaking is a breach of the confidence reposed, and on that 
ground the party is converted into a trustee. Cloninger v. 
Summit, 2 Jones’ Eq. 513, isan instance under this class. In 
such cases, an agreement preved only by parol will not suffice; 
there must be facts de hors. In the ease ot Cloninger v. 
Summit, “ The plaintiff put the title bond in the control of 
the defendant, without which special confidence he could not 
have acquired the title.” 

Our case falls under this principle. Carroway executed a 
power of sale to Washington, without which special. confidence 
he could not have made the sale. The title cannot. be with- 
held from Mrs. Carroway without a breach of this special 
eonfidence. 

No error. 


Pur Curiam. Judgment affirmed. 





Justice Rodman, being a relative of the plaintiff, did not sit in this ¢ase.. 
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CHARLES GOLDSBOROUGH os. J. C. TURNER and J. CALDER 
TURNER. 


In an action to set aside a deed for fraud, a Judge may, by section 225 of 
C. C. P., try such issues of fact as are made by the pleading. He may 
also submit to a jury issues so framed as to present any question of faot 
on which he doubts, but he is not bound by their verdict, and may 
proceed to find the facts otherwise than they have found ; and he may 
also find facts not embraced in the issues submitted to them. 

An authority given to an attorney or agent, to accept in payment of a 
devt cash in New York or Baltimore funds, does not extend to accepting 
the bill of an insolvent drawer, no matter upon whom it may be drawn, 
The credit of a bill is net enhanced by the credit of the drawee until 
acceptance, 

The defence, of apurchaser “for value avd without notice,” can only be 
made available by one who ‘has acquired the legal estate. Therefore, 
where land was conveyed in trust, and ‘a person purchased from the 
trustor ‘his equitable estate, and puid the value thereot, and afterwards 
acquired the legal estate without paying the value of the same; it was 
held, that neither by the purchase of the equity of redemption for 
value, nor of the legal estate without value, could he be held a pur- 
‘chaser for value and without notice, within the sense of the rule, 


Civiz Action to set aside a deed, tried before Cloud, -/., at 
Fall-Term, 1872, of Rowan Superior Court. 

The complaint alleged that the defendant, James OC. Turner, 
was the owner of a house and ict in Salisbury ; that he was 
indebted for the purchase money, some $1,500, and that he was 
also indebted to Goldsborough and Tate in three notes of $1,000 
each, with interest due thereon; that in order to secure these 
debts he executed a deed in trust to the plaintiff, with a provise 
that if the debts were not paid on the 4th July, 1867, the trus- 
tee should sell, &c., &c ; that a thousand dollars was paid in 
June 1867; that the remainder was not paid on the 4th of 
July, as stipulated in the deed ; that, atter postponing from 
time to time, the plaintiffand James C. Turner agreed that if 
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he would pay $2,300, and the debt due to one Josephi for the 
purchase money, he, plaintiff, would convey to J. Calder 
Turner the lot in question ; that plaintiff prepared a deed to 
the said J. Calder Turner, and sent it to his attorneys, Black- 
mer & McCorkle, to be delivered only on the condition that 
the sum of $2,300 was paid in cash and the $1,500 secured or 
arranged, so as to relieve the plaintiff as trustee as aforesaid ; that 
afterwards James C. Turner paid to plaintifi’s attorneys $2,000 
in cash, and gave them a check on one G. W. Swepson for $300, 
payable at 90 days, assuring them that the check would be 
promptly paid, and at the same time the said Turner gave his 
check to one John I. Shaver, who was his surety on the note given 
for the purchase money, on the said Swepson for $1,200 at 30 
days, in full ot the amount due Josephi. That Shaver, confiding 
in the representation that the check would be paid, agreed that 
the property should be released from the incumbrance of the 
said debt. That the holder of the note for $1,500 did not 
assent to the arrangement, and that there is still due on the 
same some $1,200. That the said checks were presented to 
the said Swepson and not accepted. That the said Turner had 
no funds in his hands and was in fact indebted to Swepson, and 
the fact was well known to both the. defendants. That when 
these checks were accepted the deed was delivered by plain- 
tiff’s attorneys to James C. Turner. Plaintiff further alleges 
that Turner has rot paid the checks drawn by him. That he 
is insolvent, and that he knew that the terms of compromise 
were that the deed was not to be delivered until the cash for 
the $2,300, was paid and the note for the purchase money was 
arranged. That J. Calder Turner had no funds in Swepson’s 
hands when the checks were drawn. Plaintiff asked for judg- 
ment that.the deed be delivered up to be cancelled and that 
the land be sold, &c., and that J. Calder Turner be enjoined 
. trom selling, &c. 

The defendant J. C. Turner admits giving the checks on 
Swepson, and that they were not paid. He: denies all fraud, 
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and that he misrepresented the facts to plaintift’s attorneys. 
IIe denies that he had any knowledge, or that the contract was, 
thatthe deed was net to be delivered until the cash was paid, 
but that any negotiable securities were to be taken. Ile alleges 
that Swepson was at the time a maa ot large means and prompt 
in his payments. That he had ao fands in the hands of Swepson 
at the time the checks were drawn, but avers that he had bus- 
iness transactions with him, and had secured his legal promise 
to honor the checks, and that the agents of plaintiff knew he 
had no funds in the hands of Swepson. 

Ile avers that the condition .and financial reputation 
of Swepsun was well known to the attorneys of plaintiff, and to 


.Jchn I, Shaver, and the drafts were accepted in full payment 


ot his indebtedness. 

The defendant J. Calder Turner denies any knowledge of 
the negotiaticns between plaintiff and his co-detendant, relative 
to the delivery of the deed upon certain conditions, or anything 
ot the giving or accepting the checks on Swepson. He avers 
that he purchased the house and lot in question from James 
C. Turver for the sum ot $2,000, which he paid, and which was 
applied to the payment of the debt due Goldsborough and Tate. 
Detendant denies that Josephi did not give his assent to the 
acceptance of the check on Swepson, but avers that he and 
Goldsborough and Tate, through their legal counsel and agents, 
accepted the checks in payment of the debts due from James 
C. Turner. 

He denies knowledge ot any fraud, deceit or misrepresenta- 
tions on the part of James C. Tutner or any one else, to obtain 
the deed trom the plaintiff, but on the contrary he says he pur- 
chased in good taith, that he paid theretor the sum of $2,000, 
and that he took the conveyance from the trustee, with the 
legal assent of the cestui gue trusts. 

After the jury were empanelled, defendants’ counsel sngges- 
ted that Jusephi and Goldsborough and Tate were necessary 
parties, and moved to have them made parties. This motion 
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was refused. Defendants’ counsel thereupon prayed an appeal. 
The Court ordered plaintiff's counsel to proceed and defen- 
dants excepted. 

The following issues were then submitted to the jury: 

1st. Did the detendant James C. Tuxner fraudulently pro- 
cure the delivery of the paper writing purporting to be a deed, 
as alleged ? 

2d. Did Blackmer & McCorkle have authority to deliver 
the paper writing except upon payment of $2,300 in cash % 

3d. Did defendants, or either of them, pay $2,300, according 
to the terms of the compromise with the plaintiff? 


4th. Was J. Calder Turner a purehaser of the house and lot’ 


described in the pleadings for value, and without knowledge 
of the tacts upon which. plaintiff founds his equity 2 

The evidence relative to the second issue was a letter ad- 
dressed to Blackmer & McCorkle, as follows: 

GENTLEMEN :—“ We have written to you by Major Turner 
authorizing you to settle our claim, which is $2,491.33, for 
which we have agreed to accept $2,300, Major Turner pay- 
ing all costs and other charges except your commissions. 

% % a x ae tt * 

Please have the matter fixed without delay, and remit us the 
$2,300 less your commissions. Yours &e. 

GOLDSBOROUGH & TATE.” - 

P. 8. “ Major Turner is to pay cash in“Baltimore or New 
York funds.” 

There was also evidence that Turner represented to Blackmer 
& McCorkle, betore they took the draft, that he had authority 
to draw on Swepson, and that his draft would be promptly ac- 
eepted and paid. It was also in evidence, that Swepson was 
reputed to be a man of large sneans, that he lived in this State, 
and the draft was drawn at 90 days, payable at the Raleigh 
National Bank, was presented and refused aeceptance and re- 
turned protested. It was contended that only a portion of the 
$2,300 was paid in United States currency, and the remainder 
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in the draft on Swepson. His Honor left it to the jury to say, 
trom all the circumstances, whether Blackmer & McCorkle had 
authority to accept the draft, and whether it constituted a pay- 
ment. The detendants contended that, as Swepson was shown 
to be a man of large means, a dratt on him was stich funds as 
was within the terms ot the letter. 

The jury returned the following verdiet in writing * 

To the 1st ; Answer.—He did. 

To the 2d ; Answer.—They did not. 

To the 3d ; Answer.—They did not. 

To the 4th ; Answer.—He did not pay full value. 

In addition to the foregoing statement, which appears in 
the record as “ Statement for Supreme Court,” the Judge ren- 
dered the following judgment: “ Phe Court doth declare that 
the defendant, James C. Turner. on the 4th day ot July, 1866, 
executed to the plaintiff a deed ‘in trust of the premises de- 
scribed in the complaint, to secure the payment ot debts due 
to Goldsborough and Tate, and A. J osephi, and by the terms of 
said deed in trust, if said debts were not paid and satisfied on 
or betore the 4th day of July, 1867, it beeame the daty of the 
pl.intiff to sell said premises, and out ot the proceeds first pay 
the expenses of said trust and then said debts ; that on the 
4th day of June, 1867, James C. Turner paid to the plaintiff 
$1,000, in part payment of the debt due to Goldsborough and 
Tate ; that in the fall ot 1869, the said Goldsborough and Tate 
agreed with said James C. Turner to accept in full satisfaction 
of their debt the sum of $2,300, if paid in a tew days, and the 
plaintiff was instructed and agreed upon the prompt payment 
ot $2,300 to the attorneys ot Goldsborough and Tate, Blackmer 
& McCorkle, and also the debt due Josephi, to make a deed for 
the premises to the defendant J. Calder Turner. Accordingly 
a paper writing, in the form ot a deed, was prepared and tor- 
warded, purporting to convey the premises. That James C. 
Turner was, during the transaction, and is yet, wholly insol- 
vent. The paper writing was afterwards delivered by the 
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attorneys, Blackmer & McCorkle, to'the said James C. Turner. 
The foregoing tacts are declared, as stated in the complaint 
and not controverted by the answer. The Court doth further 
declare, as facts found by the jury, that detendants, nor neither 
ot them, paid to said Blackmer & McCorkle the sum of $2,300 
at any time, but that only $2,000 was paid. 

That Blackmer & McCorkle, at the time of the delivery of 
the said paper writing, had not received the $2,300, and the 
same had not been paid by the defendants, or either of them, 
and that Blackmer & McCorkle had no authority to deliver 
said paper writing except upon the payment of the sum of 
$2,300. 

That the defendant James C. Turner fraudulently procured 
the delivery ot the paper writing, purporting to be a deed, by 
false representations. 

That J. Calder Turner was not a purchaser for the full value 
thereot.' It is therefore adjudged that the said paper writing 
was delivered to Blackmer & McCorkle as an escrow; that it 
was delivered to them upon certain conditions, whick have not 
been comphed with, viz: the payment of $2,300. 

It is further ordered and adjudged that the said paper 
writing be delivered up, by the said J. Calder Turner, for can- 
cellation, and that said Turner execute to the plaintift a quit- 
claim deed for the premies, and that the said premises be sold 
according to the terms of the deed in trust, and that the ex- 
penses of the trust be first paid, and the balance be applied to 
the payment of the debts as specified in the trust, and that the 
defendants be enjoined from setting up or taking advantage 
of the said paper writing,” &c., &c. 

There was arule for a venire de novo. Rule discharged. 


Detendants appealed. 


Bailey and Blackmer d& McCorkle, tor plaintiff. 
Jones & Johnston and Clement, for defendanta 
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Ropman, J. Ist. As the plaintiff has stricken trom his com- 
plaint his prayer for the sale of the land under the trust, we 
think there is no necessity fur making the cestui que trusts 
parties to the action. Calvert on Parties in Ey. 213, citing 
Wakeman v. Rutland 8, Bro. P. C. 145, Saville v. Tancred 3, 
Swans. 141, and J/yde v. White 5, Sim. 524. 

2d. By sections 224, 225, ot C. C. P., the Judge may hiinself 
decide the issues of fact made in a case like this. He may 
also submit to a jury issues so framed as to present any ques- 
tions of tact on which he doubts, arising out of the pleadings, 
But this is tor his information only, or, as it is said, to enlighten 
his conscience. Le is not bound by the verdict, but may nev- 
ertheless proceed to find the questions submitted to the jury 
otherwise than they have done, and to find facts not included 
in the issues submitted to them. Ile may of course adopt the 
findings ot the jury, but upon the facts which he finds he is to 
pronounce his judgment. Whether he adopts ur sets aside the 
findings ot the jury, he is required to find the facts npon which 
he gives his judgment, and to state his conclusions of law and 
fact separately. 

This is the idea upon which his Ifonor seems to have aeted 
in this case ; for in his judgment he declares the facts which he 
finds, adopting the findings of the jury as his own, and states 

his conclusions ot law on the facts so tound. 

In this view of the case, any defectiveness or want of eom- 
pleteness in the issues, or in the findings of the jury, becomes 
immaterial, provided, it is supplied by the findings of the 
Judge, to which those of the jury are fragmentary and ancillary, 

Two questions therefore arise, in every'case of this sort. 

Ist. Does the evidence sustain the findings of fact by the 
Judge? 

2d. Assuming the tacts to be as found, do they support hia 
conclusion of law as set forth in his decree? 

As to the tirst, we think that all that the Judge finds as 
facts are established by the evidence, taken in connection with 
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the admissions im the pleadings. No one of them that is 
material seems to be really disputed. It is indeed alleged, that 
Blackmer & McCorkle took the dratts ot James C. Turner on 
Swepson, in payment and satisfaction of his indebtedness to 
the cestwés que trusts ot the plaintiff. But it is clear Japon 
the evidence, that if they did so, they exceeded their au- 
thority, whieh was special, and was known to beso to James 
C. Turner. It can never be held that am authority to ac- 
eept. in payment, cash in New York or Baltimore funds will 
extend tv accepting in payment the bill of the insolvent 
debtor, no matter upon whom it may be drawn: for the eredit 
of a bill is not enhanced by the credit of the drawee until ac- 
eeptance. 

We come then to the second question. 

The Judge finds, in swbstance, that the delivery of the deed, 
trom the plaintiff to J. Calder Furner, was procured by the 
misrepresentations of James ©. ‘Furner to the agents of the 
plaintiff, and was in excess of their authority. As between the 
plaintiff and James C. Furner, it cam searcely be denied, that 
upon this the plaintff would be entitled to a re-delivery or can- 
cellation of the deed, on.returning to himy his protested bills, 
and crediting the debts with the $2,000 paid. 

But J. Calder Turner contends that he purchased the land 
from James C. Turner, and paid him for it $2,006, which was 
the $2,000 paid by him to Blackmer & McCorkle, the agents 
of the plaintitt; that he had no notice of the representations 
of James C. Turner to Blackmer & McCorkle, which are the 
foundation of the plaintiff’s demand; and that he is theretore 
a purchaser for value and without notice, and entitled to pro- 
tection as such. 

The question arising out ot this.defence was submitted to 
the jury by the 4th isswe, which embraced all the matters 
_ necessary to its determination. But the jury do not respond 
to the issue: they only find that J. Calder Turner did not give 
full value tor the land. 
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This is manifestly defective. Neither does the Judge supply 
the detect by ‘finding on the omitted poi.ts. He merely 
adopts the finding of the jury. ; 

Perhape in some cases it would be convenient for the Judge 
to set forth, among the facts which he finds as the foundation 
ef his judgment, not only those which being disputed must 
necessarily be tound, but also those which are admitted by the 
pleadings, if these last be necessary to support his judgment. 
But we do not think it necessary tor him to dose. The plead- 
ings being a part ot the record may always be referred to, for 
the ascertainment of the facts constituting the ease, and we think 
it is proper to reter to them tor the parpose of supplying, by 
the allegations and admissions contained in them, anything 
which may appear wanting in the finding or declaration of 
facts by the Judge. We can see no reason compelling a Judge: 
to find upon facts not put in issue. Merely, that his doing so 
would present the sass of facts in a more intelligible and 
eonvenicut compass, cannot make it imperative. 

It becomes necessary therefore to examine the answer of J. 
Calder Turner, tosee whether he alleges facts which amount 
to the defence contended for, and pleaded in Art. ’V of his 
answer. ‘Though net evidence for the defendant, he is bound 
by it, and the plaintiff may take it as true. 

In Article 3, be says lve purchased the land in-question from 
James C. Turner, and paid him $2,000. The probability is, 
that this sum was paid with the expectation that it would be 
applied, as in fact it was, to the reduction of the incumbrances 
on the property, and, it may be, ~with the turther expectation 
that James would extinguish the residue of the incumbrance ; 
but this is not stated. ' 

It is material that J. Calder Turner does not state when he 
purchased. If it was before the deed in trust to: plaintiff, ot 
course, it would be a clear defenee. For this reason, and be- 
cause all uncertain and defective statements in pleadingsare 
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to be taken most strongly against the pleader, we conclude his 
purchase was afterward, and with at least constructive notice. He 
purchased then an equity only (for James had nothing more), for 
which he paid value. But it is clear that a purchaser, in the 
meaning of the.rule we are considering, must be a purchaser 
of the legal estate. The proposition of the defence must be, 
that he acquired the legal estate from the plaintiff. Can he be 
considered as having paid value for that? Can the payment 
of value to James C. Turner for his equitable interest be con- 
nected with and attached to the conveyance to J. Calder 
Turner of the legal title, so as tu bring him within the rule? 
It does not appear that Blackmer McCorkle had notice that 
the $ $2,000 paid to them by James was paid by him as the 
agent of Calder, or that it was in any way obtained trom him. 
It, by the transaction between the two Turners, the money 
became the property of James, then the payment by him was 
on his own account and in reduction of his det, of which 
Calder, as purchaser of the. equity of redemption, will have 
the benefit, but of which he cannot claim the benefit other- 
wise, or as a value paid by him for the legal estate. If James 
paid the money and received the deed as the agent of Calder, 
(for the actual handing over of the deed by Blackmer «& 
McCorkle was to James and net to Calder,) then on the prin- 
ciple that notice to the agent is notice to the principal, Calder 
must be taken to have had notice of the whyle consideration, 
including the representations on which the delivery of the deed 
was obtained. . 

It follows, that neither by the purchase of the equity of re- 
demption for value, nor of the legal title without value, can 
J. Calder Turner be held a purchaser for value and without 
notice, in the sense of the rule. 

Deerce; that J. Calder Turner deliver up to plaintiff the 
deed made to him by plaintiff, and convey to plaintiff the land 
described in the deed, without prejudice to his right to the 
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equity of redemption, after the payment of the residue now 
unpaid of the debts secured in the trust deed to plaintiff, and that 
that the bills ot James @. Turner on Swepson be de'ivered 
up to said James. 


Perr Curiam. Judgment accordingly. 








DOE EX DEM cf SOL. W. NASH et al. cs. WILMINGTON AND 
WELDON RAILROAD COMPANY. 


It is settled, that where a tract of land is described by course and distance, 
and also by natural boundaries, and there is a discrepancy, the latter 
description controls. Upon this principle, it was held, that when ao 
town lot was sold, and in order to identify it the number or name of 
the lot was given, and reference was also made to streets, the latter 
desciiption must give way to the former; fur the lot was the object aud 
not the street; and the description, in pursuance of the primary object 
for which the lot was numbered or named, is less apt to be erroneous 
than the description by reference to the number or name of the street, 
as that is incidental, and is a secondary and not the primary object for 
which the streets were named. 


Action of ejectment, tried betore Aussell, J., at Spring 
Term, 1872, of New Hanover Superior Court. 

The action was brought in 1858, to recover possession of 
three lots outside of the old, but within the limits of the present 
city of Wilmington. The description in the declaration. is: 
Bounded by lands of , but lying between north boun- 
dary on Water street and the railroad, on the east by 5th 
street and on the west by 4th street, said lots being parcel of a 
certain tract conveyed by T. D. Meares, C. M. E., to W. S. 
Campbell, on the 17th day of May, 1845, the said three lots 
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being designated on the plat which forms a part of said deed 
as Nos. 85, 86 and 87. There were counts on the demise of 
W.S. Campbell, Solomon and John Nash,and W. 8S. and 
James Campbell, heirs-at-law of Marsden Campbell. 

The plaintiff showed title in Marsden Campbell, to a tract 
ot land north of and adjoining the old limits of Wilmington, 
which embraced the land in dispute, and proved that he died 
in 1842, and the lessors, W. S. and James Campbell, were his 
heirs-at-law. He proved the destruction of the records of New 
Hanover during the war, and offered a copy of a deed from 
T. D. Meares, C. M. E., to W. S. Campbell, with a plat of sur 
vey annexed, The only evidence, to show by whom the plat 
attached to the deed was made, was the written description 
_ accompanying the plat, amd which was referred to in the deed 
as a plat made by Alexandér McRae, and the testimony of 
John McRae, who. testiffed that his brother, Alexander 
McRae, made a survey ot lands for Marsden Campbell, about 
the time he moved away in 1834, and. he thinks he madea 
plat of the survey, though witness cannot say he ever saw the 
plat. 
Plantiff’s counsel insisted that this testimony, together with 
the numerous deeds offered by the defendant, was some evi- 
dence that the plat shown was a copy of the one made by 
Alexander McRae. Plaintiff showed a deed trom W. S. 
Campbell to Solomon Nash, dated in 1845, and proved that 
Solomon Nash was dead, and the lessors, Solomon and John 
Nash, were his heirs at law. 

The defendant claimed likewise under Marsden Campbell, 
and showed a deed from him to one London, dated in 1834, 
and from London to the defendant. The description in the 
deed was as follows: “ All those five lots recently surveyed 
and plotted by Alexander McRae and filed in the Register’s 
office and known as lots Nos. 88, 89, 90, 91 and 92, together 
‘with that portion of Hanover street intersecting between lots 
89 and 90, the lots being bounded on the west by 4th street, — 
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on the east by 5th street, on the north by Brunswick and on 
the south by the towa of Wilmington, as laid down in said plat, 
as will more fully appear by referencethereto.” The principal 
question in the case was the location of the land described in 
this deed. Plaintiff introduced one John H. Brown, who had 
surveyed the lots in dispute under an order of the court. He 
testified, in substance, that if defendant’s deed. from London 
was located according to the general description and calls for 
the streets, it would embrace the three flots in question, but if 
located according to the numbers of the lots it would not em- 
brace these three lots. There was other testimony as to this 
point. 

Defendant’s counsel asked the court to instruct the jury, that 
the deed from Marsden Campbell to London conveyed all the 
lands between 4th and 5th streets on the west and east, and 
Brunswick on the north, and the town ot Wilmington on the 
south, as those streets and the boundaries. of the town existed 
or were known in 1834, at the time the said deed was executed. 
His Honor declined this instraction, but told the jury, that the 
location of the deed trom Marsden Campbell to London was 
exclusively a question for them ; that the deed calls for a plat 
on which the land conveyed is designated by certain numbers, 
and it is then described. by general boundaries. That. the de- 
fendant says, that in the absence ot the plat the particular de- 
scription must be controlled by the general. The plaintiff 
insists that the plat attached to the deed from Meares is the 
eame as that referred to in the deed from Campbell to London. 
That it appears from deeds read by. defendant’s counsel, from 
Mareden Campbell to o:her persons, that Alexander McRae 
made surveys ot these lands and a plat ot them, pridr to 1834, 
and it is for you to decide whether the two plats are the same, 
and if they are the same, then, according to the evidence of the 
surveyor Brown, the deed from Campbell to London, or the 
lots as shown by the numbers set forth in that deed, would not 
include the land in controversy. The plaintift’s counsel, in his 
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argument to the jury, used the plat annexed to the deed from 
Meares to Campbell, as evidence to locate the deed from Camp- 
bell to London, insisting that they were the same, and that 
both plats were made by McRae and that the jury must so 
conclude; that the plat referred to in the latter deed was inden- 
tical with the plat before them, on which the lots Nos. 88, 
89, 90, 91 and 92 did not constitute any part of the land in 
controversy. Defendant’s counsel protested against the use of 
this plat, and this course ot argument. 1st. Because there was no 
evidence that the plat exhibited was made by Alexander McRae. 
2d. Because the description accompanying the plat and made 
part ot the deed was not made until December, 1843, and after 
the death of Marsden Campbell, and there was no competent 
evidence to show that this plat was a copy of the plat referred 
to in the deed to London. His Honor declined to interfere 
with the counsel in his argument. There was a verdict for the 
plaintiff. Motion for venire de novo. Motion refused, and 
appeal by defendant. 

The diagram shows the location of the lots in con- 
troversy, numbered 85, 86, 87, as also the locality ot 
the different streets called for in the deeds. This diagram 
or plat isa copy ot the one referred to, in the case, as the 
McRae plat. 


Strange and London, for the plaintiff. 
Moore & Gatling, for the detendant. 


Prarson, U. J. Both parties claim under Marsden Camp- 
bell. The plaintiff established the fact by the aid ot the plat 
referred to, and made a part of the deeds under which he de- 
rived title ; that his title covered the land sued for, to-wit : lots 
Nos. 85, 86 and 87, as designated on the plat. 

The deed under which defendant derives title purports to 
convey lots Nos. 88, 89, 90, 91, 92, as designated on a plat 
made by Alexander McRae, and also sets out that the land is 
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bounded by Brunswick street, 4th and 5th streets and the 
north boundary of the town ot Wilmington, as designated on 
the plat referred to. 

There was evidence, which justified his Honor in submitting 
the question to the jury, “Is the plat referred to in the deed, 
under which the defendant derives title, the same plat as that 
referred to 1n the deed under which the plaintift derives title ¢ 
The jury find the plats to be the same, so that matter is dis- 
posed of. Indeed, we are not able to see how the defendants 
could have located the deed, under which it derives title, other- 
wise than by the aid of this plat, as no other was offered in 
evidence, and without some plat the location of Brunswick 
street and 4th and 5th streets could not be made, any mvre 
than the location of lots Nos. 88, 89, 90, 91, 92. So the de- 
tendant’s deed could not be located, either by the one descrip- 
tion or by the other, without the plat. 

The case turns upon the point, does the deed of Campbell 
to London cover the land sued for. That depends upon the 
question, Which is to prevail, the description ot the land by the 
number of the several lots, or the description by the reference 
to the streets? No direct authority was cited on either side; 
the solution consequently must be made by principle and gen- 
eral reasoning. 

The terms of the deed are as follows: 

Campbell, by this deed, sells and conveys to London “ all 
those five several lots of land recently surveyed and platted by 
Alexander McRae, and filed in the Register’s office ot the 
county ot New Hanover, and known in said plat as lots Nos. 
88, 89, 90, 91 and 92, together with that portion of Hanover 
street intersecting between lots 89 and 90, the lots being 
bounded on the west by 4th street, on the east by Sth street, 
on the north by Brunswick street and on the south by the 
town of Wilmington, .as laid down in said plat, and as will 
more fully appear by reterence thereto.” 

By reference to the plat, it appears that the lots are bounded 
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on the west by 4th street and on the east by 5th street, but 
the lots are not bounded.on the north by Brunswick street, or 
on the south by the town ot Wilmington. For lots 93 and 
94 intervene between lot 92 and Brunswick street on the 
north, and lots 85, 86 and 87 (the lots in dispute) intervene 
between lot 88 and the tuwn of Wilmington. So there is a 
discrepancy in these two modes of description. Which controls ¢ 

It is settled, that when land is deseribed by course and dis- 
tance, and also by natural objects, and there is a discrepancy, 
the latter controls, the former is disregarded, and the descrip- 
tion in regard to the course, or to the distance, or both course 
and distance, must give way, and you go to the natural object 
called for. This ruling is based upon the principle, that if 
there be two descriptions, and the two do not correspond, the 
one in regard to which a mistake is less apt to be made con- 
trols the one in regard to which a mistake is more apt to occur. 
This principle decides our question, which does not present a 
new case, but is merely a new application of a well settled 
principle of law. 

For illustration: A deed conveys a lot, and deszribes it as 
lot No. 90, as designated in the plat of the town, which lot lies 
between ¢Azrd and fourth streets, as will more fully appear by 
reference to the plat. It is shown by the plat that lot No. 90 
does not lie between third and fourth streets, but lies between 
fourth and fifth streets. Does the deed convey lot No. 90, or 
does it convey a lot lying between third and ‘fourth streets? 
There can be no doubt that .ot No. 90 is the lot conveyed, 
and that the description by reference to the streets will be dis- 
regarded. Upon what principle does this rest? It is the 
principle above referred to, as being settled. 

The lots in a town are numbered, that is named, in order to 
identify the lots in case of a transfer, or for any other purpese. 
The streets in a town are numbered or named, in order to iden- 
tify the streets, for the purpose of enabling persons to know 
the streets in passing and repassing through the town. When 











—— 

















JUNE TERM, 1372. 419 





Nasu et al. 0. Witmineton & WELDON KaliLuosd 





therefore the purpose is to sell a lot, and, in order |» identify 
it, the number or name of the lot is-set out, and ref-rence is 
_ also made to streets, the latter deccription inurt give way to 
the former. For the lot is the object, and not the s'reet, and 
the description, in pursuance of the primary objec: tor which 
the lot was numbered or named, is less apt to be erroneous 
than the description by reference to the number or nawe of the 
street, as that is incidental, and is a secondary, and not the 
primary object for which the streets were named. 

A good rule will work both ways. Intormation is asked by a 
man “ for the street that leads to the bridge ;” he is tld “ Bruns- 
wick street,”—“ pass up tourth street until you get to the corner 
of lot No. 89, then you are at Brunswick street, turn down that 
street to the east and it will take you to the bridge.” The 
man comes to the corner of lot No. 89, but he there finds 
Hanover street. Will he turn down that or go on, along Fourth 
street, until he comes to Brunswick street at the corner of lot 
No. 94? He will naturally go on to Brunswick street; for he 
sees there is 2 mistake, and he will infer there is more apt to 
have been a mistake in regard to the lot, which was secondary, 
than in regard to Brunswick street, which was the primary 
object, as the means ot getting to the bridge. So when the 
object is the lot, you are governed by the name of the lot, and 


when the object is the street, you are governed by the name of 


the street. 

Again, a deed conveys five lots, to-wit: Nos. 88, 89, 90, 91 
and 92, as designated on a plat, which lots lie between Third 
and Fourth streets, as will more tully appear by reference to 
said plat. It turns out, that the lots, lie between Fitth and Fourth 
streets. Does the deed convey the five lots numbered 88, 89, 
90, 91 and 92, lying between Fifth and Fourth streets, or does 
the deed convey the five corresponding lots on the other side 
of Fourth street and lying between Third and Fourth streets, 


but having other numbers or names. Beyond question it con- 


veys lots, Nos. 88, 89, 90, 91, and 92, and the reference to the 
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streets will be disregarded, according to the principle that the 
lots being the object, there is less apt to be a mistake in regard 
to the names or number of the lots, than in regard to the 


streets, the reference to which was. imcidental and in fact un- 


necessary. 

Our case is stronger than this. The deed by Campbell to 
London conveys, “all those five several lots of }and recently 
surveyed and platted by Alexander McRae, and filed in the 
Register’s office, known in said plat as lot Nos. 88, 89, 90, 91 
and 92, &c. So, in regard to the lots which Campbell intended 
to convey, there is not apt to have been any mistake, that being 
the primary object in view. The deed, then goes on to say, 
“The lots, being bounded on the west by Fourth street, on the 
east by Fitth street,on the north by Brunswick street, and on 
the south by the town of Wilminglon as laid down in said 
plat, and as will more tully appear by reference thereto. ‘The 
reference to Fourth street on the west, and Fifth street on the 
east, corresponds with the specific description of the tive lots, 
but in regard to Brunswick street on the north, there isa 
discrepancy, tor the lots Nos. 93 and 94 intervene, and the tive 
lots specitied are not bounded by Brunswick street on the 
north. So in regard to the town of Wilmington on the south 
there is a discrepancy, for the lots Nos. 87, 86 and 85 intervene, 
and the five lots specified are not bounded by the town of 
Wilmington on the south. It thus appears by reference to the 
plat, to which express reference is made, that there is manifestly 
a mistake in respect to the five lots being bounded either by 
Brunswick street or by the town of Wilmington. So this part 
of the description must be disregarded, and is controlled by 
the other more certain description; on the ground not only 
that there is more apt to be a mistake in reference to Bruns- 
wick street and the town of Wilmington, but that there is in 
fact a mistake in supposing that the five lots sold and conveyed 
are bounded by Brunswick street and the town of Wilmington. 
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Indeed the suggestion, that instead of jive lots, all ot which 
are severally specified and the numbers set out, the deed 
should be so construed as to convey ten lots, five of which are 
not specified or set out by their respective numbers, although 
it appears, on the face of the plat, that all of the ten are couse. 
cutiveiy mentioned on the plat, begining at 85, adjoining the 
line of the town ot Wilmington, and going up to 94, adjoining 
Brunswick street, and that this effect is to be produced by an 
incidental and unnecessary reference to -Brunswick street and 
the town of Wilmington, in respect to which the mistake is 
made obvious by a mere glance at the plat, would seem to 
involve an absurdity. This absurdity will be avoided and the 
cause of the mistake explained, by supposing that the drafte- 
man ot the deed, in attempting tu set out the tact, that the five 
lots Nos. 88, 89, 90, 91 and 92 are included in the bounds of 
Fourth and Fifth streets and Brunswick street, and the line of 
the town of Wilmington, which is the fact, made a mistake in 
the selection of words appropriate to set out the fact, and used 
the words “being bounded by” &c., (the usual formula in 
deeds) and so inadvertently set out that which is not the tact. 

There 18 no error. 


Per Cortam. Judgment affirmed. 
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B B. CRAYCROFF & CO. os. J. R. MOREHEAD and wife. 


Where there is no express contract between husband and wife, the law of 
the » ..rimoenial domicil controls, as to the rights of property there 
situat+, and as to personal property every where. Therefore, where a 
bond ws given bya man to a single woman, both parties being resident 
in the State of Pennsylvania, and a judgment was obtained in the 
Courts of this State, and the parties afterwards married in Pennsyl- 
vail: :; it was held, that the mghts ot the parties in reference to said 
judgme' were governed by the laws of Peonsylvania, whereby, “ All 
the «s''« or property, which may be owned by any single woman, con- 
tinues | be hers after marriage.” 


Tpon » motion to dissolve an injunction, where a fand has been taken 
into’: custody of the law, the rule is, that asthe Court has hold of 
it it» '\ net iet it go, if the plaintiff show probable cause from which 


it may be reas nably inferred that be will be able to make out his case 
on the fies: hearing. On the contrary, if it appear from the pleadings 
and affi'iavits that there is not probable cause, the injunction will be 
dissviv. 


Motion to dissolve and vacate an injunction, heard before 
Clarke. J/.. Spring Term, 1872, of Craven Court. 

Plains iff alleged that on the 29th May, 1869, he recovered a 
judgment against the defendant, James R. Morehead, for 
$3,600.41; That execution was issued on the judgment against 
the property of defendant, who was a non-resident, and returned 
not satirfied. That prior to this judgment, but after the con- 
tracting of the debt due the plaintiff, the detendant, Jennie 
Morei «i, who was then a single woman, obtained a large 
judguv ii. in April 1869, against the defendant James, 
and iim: «diately iseued execution thereon. Plaintiff alleges 
‘ that «ic: judgment was obtained by traud and collusion, upon 
& pretended indebtedness, and for the purpose of covering up 
the . ity of the defendant, James Morehead. That war- 
rants of #/rechment were issued against the property ot said 
Mor and the sheriff levied them upon certain property 
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and choses in action of the defendant. That he has sold the 
tangible property, and paid over $6000, and has collected $1,200 
of the choses in action, which he intends to pay tothe detendant 
Jennie Morehead upon her judgment aforesaid. 

Complaint alleges the marriage of the defendant, since the 
judgment was obtained, and also the insolvency of the defen- 
dant James Morehead. Prays judgment for an injunction and 
receiver. An injunction was granted by his Honor, C. R. 
Thomas. 

Detendants answer, admitting the judgment, warrants of at- 
tachment, the marriage of the defendants since the judgment 
was obtained, and the insulvency of James R. Morehead. 

They deny all fraud, and aver that the debt was real and not 
fictitious. That the consideration was the loan by the defen- 
dant Jennie, who was then a single woman, to the other de- 
tendant, ot the sum of $8,000 in the bonds of the United States. 
The defendant James gave to her “judgment notes,” upon 
which action was brought in Craven Snperior Court and judg- 
ment rendered for the amount due. The defendant Jennie 
Morehead insists, that as the contract was made in the State of 
Pennsylvania and the parties resided there, it must be govern- 
ed by the laws of that State, and that by laws ot said State 
“all and every species of property which may be owned by or 
belong to any single woman shall continue to be the property 
of such woman after marriage, &c.” Various depositions were 
taken and filed and the testimony was concluded. A motion 
was made by the detendants to vacate the injunction. This 
motion was heard before Clarke, J., and he rendered this judg- 
ment: “On reading the complaint, answer ot the defendants 
and the affidavits filed, and after hearing the arguments of 
counsel for plaintiff and defendants, and it appearing to the 
satisfaction of the court, upon the whole evidence, that the de- 
fendants have been domiciled in the State of Pennsylvania, and 
that by the law of that State the property of a single woman 
continues to be hers after marriage, and it further appearing 
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that there has been no fraud or collusion, it is ordered that the 
injunction be dissolved,” &c. Plaintiffs appealed. 


Haughton, tor plaintiffs. 
Lehman atid Hubbard and Green, for defendants. 


Pearson, C.J. The case is betore us to review the decis- 
ion of the Judge below, upon a motion to dissulve an injune- 
tion, which was heard upon the complaint, answer and deposi- 
tions (used as affidavits) and the argument ot counsel. We 
eoncur with his Honor, both in respect to his conclusions as to 
the tacts and his conclusions upon the questions of law. 

Upon a motion to dissolve an injunction when a tund has 
been taken into the custody of the Jaw, the settled rule is, that 
as the court has hold of the fund, it will not let it go, if the 
plaintiff, shows probable cause, trom which it may be reasona- 
bly inferred that he will be able to make out his case on the 
final hearing. 

- As to the question of Jaw, it was conceded on the argument, 
that the law of the domicile applies to the case, and that ac- 
eording to the law ot the domicile of these parties, the estate 
of the wife is secured to her, and the husband dues not acquire 
it gure mariti. So that is disposed of. As to the allegation 
of fraud, stripped of extraneous matter, the case is this: A lady, 
who is engaged to be married, is applied to. by her intended 
husband, a man extensively engaged in business, for the loan 
of $8,000. She has not the cash in hand, but holds.a bond se- 
cured by mortgage, by the transter of which the amount can 
be raised. She yields to his persuasions, and assurances that, 
with $8000, he will be ab!e to meet the emergency and put all 
right. Accordingly, she consents to let him raise the money 
by atransfer of the bond and mortgage, in lieu of which he ex- 
ecutes to he: judgment notes tor the amount, which is to be 
secured by the property which he had in Newbern, and thia 
lien is made effectual before the plaintiff acquires a lien. Are 
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these judgment notes to be deemed void and her lien invalid 
on the ground of trand? That she has a true debi is fully 
proved, and we concur with his Honor that the evidence does 
not convict her of fraud and complicity, with an intent to en- 
able the debtor to defraud his creditors. 

The depositions being all in, and the order of publication 
being then a matter of course, so that the cause might have 
been set down for final hearing, the defendant, it well advised, 
would have taken that course; but, under the disadvantage of 
hearing the matter on a motion to dissolve, the evidence does 
not make out probable cause, from which it may reasovably be 
interred that the plaintiff will be able to make out his case, on 
the tinal hearing. 

There is no error. 


Ver CurraM. Judgment aflirmed. 








D. A. W. CUNNINGHAM, by her next friend 8. B. ALEXANDER ee. 
SOUTHERN EXPRESS COMPANY. 


In an action against a fureign corporation, where the plaintiff resides in 
this State, or when the corporation bas property in the State, or when 
the cause of action arose therein, service of a copy of the summons 
upon the general or managing agent is sufficient; but where neither 
one of the above conditions exists, service must be made upon some one 
of the principal officers. 


Motion to dismiss a suit, heard betore ZZenry, J., at a Special 
Term ot the Superior Court of MecxLensure. 

A summons in a civil action, to enforce a lien on real estate, 
was issued in favor of the plaintiff, who was a resident of this 
State, against the Southern Express Company, a foreign corpora- 
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tion, and one Cunningham, and made returnable to Fall Term, 
1869, of Mecklenburg Supericr Court. 

The summons was placed in the hands of the sheriff, who 
made the tollowing return: “Executed by delivering a copy 
of the within summons to W. P. Hill, agent tor the Southern 
Express Company. Cunningham not to be found.” At the 
return term, plaintiff filed a complaint, setting forth the cause 
of action, and “J. H. Wilson, Esq., marked his name on the 
docket as counsel for the defendant, the Southern Express Com 
pany.” The cause was continued to the special term, Jan- 
uary 1872, when the defendant’s counsel moved to dismiss, 
for want of service on the Southern Express Company. It 
appeared that the defendant owned property in this State. 
The motion was overruled, and defendant appealed. 


Jones & Johnston, tor plaintiff. 
J. Hl. Wilson, tor detendant. 


Ropmay, J. The return on the sammons is, “* Exeented by 
delivering a copy of within summons to Wm. P. Hill, agent 
tor Southern Express Company.” The defendant, it appears 
from the complaint, is a foreign corporation, the plaintiff is a 
resident of this State, the cause of action arose here, and it 
respects property within this State in possession of the corpo- 
ration. The question of the sutticiency ot the service depends 
on the construction of Sec. 82, C. C. P., which reads as follows: 
“-The summons shall be served by delivering a copy thereof as 
follows : 

1. If a suit be against a corporation, to the president, or 
other head of the corporation, secretary, cashier, treasurer, a 
directing or managing agent thereof; but such service [that is, 
by delivery ot a copy of the summons] can be made in respect 
to a foreign corporation, only when it has property within the 
State, ov the cauee of action arose therein, 07 where the plain- 
tiff resides in the State, or where such service can be made 
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within the State personally, upon the president, treasurer, or 
secretary thereot.” The words in brackets are not in the act, 
and are inserted to show the meaning more clearly. 

The several cases respecting a foreign corporation, it will be 
observed, are put disjunctively, and we think that the meaning 
is, that in either ot the first three cases service may be made 
by delivery ot a copy of the summons to one of the officers 
named in the first clause of the section, among which is the 
managing agent. In the last case, that is, when the foreign 
corporation has no property within the State, and the cause of 
action did not arise therein, and the plaintiff does not reside 
therein, then service may be made on the president, treasurer 
or secretary, if he can be found within the State; but it may 
not be made on a managing agent found here. <A reascn for 
the difference may be discovered. The first three classes ot 
cases embraced all which would usually occur, and in them 
every reasonable facility for the service of process is provided. 
But there was a fourth class of cases, not likely, but still 
possible, and theretore needing to be provided tor, viz: where 
a non-resident might be oiliged to sue in this State a toreign 
corporation having no property here, on a canse of action 
arising elsewhere. The necessity of suing here might arise 
out of the fact, hat the chiet oftivers were to be found here, 
and not elsewhere. In such a case, either because the corpo- 
ration could not well have a managing agent here, or for other 
reasons, which may be imagined, it was provided that service 
should be made on some one of the principal officers. 

It is said that it does not appear that Hill was a managing 
agent. Who is such an agent, will depend in each case on the 
circumstances. A corpuration doing the business of expressing 
goods must have many agents, of more or less limited duties 
and powers. For some purposes, a porter or wagon driver is 
an agent of the company, but clearly he is not an agent to re- 
ceive service of process. For that purpose the agent must be 
a general or superintending one. As it is not shown that this 
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was not the character of Hill’s agency, (which, if it had been 
otherwise, the defendant could have easily shown) nor that 
there was any other agent in this State, we must inter that 
Hill was a general or managing agent. We think the service 
was sufficieut. 

Judgment affirmed, and case remanded, to be proceeded in 
according to law. 

Let a copy of this opinion be certified, &c. 


Per Curiam. Judgment aftirmed. 








R. 5. PULLEN, Ex’r., and others os. J. F. HUTCHINS and others, 


The .«.! 1840 Revised Code, chap. 60, sec. 3, qualifies the maxim “a 
men must be just betore be is generous,” in cases where the donor, at 
the dive of ‘he gif, “retains property tully sufficient and available for 
the soifeenon of tis then ereditors.” But this modification is con- 
fined © yitts dnter @eivos, and in respect to legacies or gifts by will there 
has been no medification of the maxim. On the contrary, the legisla- 
tien 1 the subject tends to a strict enforcement of it. 

The as) of an executor to a legacy, betore the debts of his testator are 
poli. is vort as to creditors, and if the executor commits a deoastavit 
nicl ws yout, the loss must fall upon the legatee rather than the 


A exits caveat avoid responsibility, on the ground that the executor 
assen'ed ani paid the legacy without requiring a refunding bond. 
The om:s-ion to take such bond must be ascribed to collusion, or to 
gross negiigence on the part of the executor, of which the legatee can- 
not take advantage 

Where a gu srdian took from au executor his note in payment of a legacy 
du: his wards, which was collected and placed to their credit; it was 
held, that « payment ina note, in the first instance, did not release them 
from their obligation to contribute pro rata for the benefit of creditors. 


[Barnard v. Threadgill, 5 Ire. Eq. 86. Same case, 8 Jones Eq. 62, cited 
and approved. j 
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Civil action tried before Watés, J., at a Special Term of 
Wake Superior Court, 1872. 

This action ‘was brought by the plaintiffs as creditors of the 
estate of John Hutchins, deceased, against J. F. Hutchins 
personally and as executor, and against J. P. H. [uss and 
wife, and Russ as guardian of his minor children, legatees, 
devisees and heirs at law of John Hutchins, deceased, and 
against the other defendants, Wilder and others, purchasers of 
the real estate devised. The complaint demands judgment 
that the defendant, J. P. H. Russ, account for all money re- 
- ceived by him in his own right, and as guardian of the infant 
detendants, trom the defendant Hutchins as executor, on ac- 
count of legacies, and retand the same, tu be applied to pay- 
ment of plaintiff’s debts; and that if the funds arising trom 
the legacies be insufficient to pay the debts, the real estate, or 
sv much as may be necessary, be sold for that purpose; for the 
removal of the executor, appointment of receiver, &c., & 

The facts stated by his Honor are as follows, viz: That John 
Hutchins, the testator, died in January 1863, having made and 
published a last will and testament, which was admitted to 
Probate at February Term, 1863. That John F. Hutchins 
was appointed executor; that a large amount of property, am- 
ply sufficient to pay all debts, legacies and charges ot adminis- 
tration, came into his hands, and which has been exhausted in 
payment of debts, legacies and otherwise, leaving unpaid the 
plaintiff’s debts, to-wit: Judgment due plaintiff Pullen, exe- 
cutor of Penelope Smith for $306,384, obtained in the Superior 
Court ot Wake against the detendant IIutchins, executor, and 
a judgment due plaintiff Womble for $309.70, with interest 
&c. That the defendant Hutchins is entirely insolvent. That 
the defendant Russ, in November, 1863, received from the 
said executor in payment of a legazy bequeathed to him, the 
sum of $3,500 in Confederate money. That said John Huteh- 
ins died seized of several pieces and tracts of land; a tract in 
Wake county, containing five hundred acres, adjoining lands of 
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Fisher and others; a tract on Walnut creek, containing about 
one thousand acres; a lot in the city ot Raleigh on Newbern 
street. That the lot in the city ot Raleigh, was devised to the 
wite ot J. P. H. Russ, and was sold bona fide by him and his 
wite more than two years after the probate of the will, and the 
qualification of the executor. That the land adjoining Fisher 
and others, was devised to the defendant Hutchins, and more 
than two years after the probate of the will and qualification 
ot the executor, to-wit: at October Term, 1868, this land was 
sold under various executions against Hutchins, and bought at 
sheriff’s sale by the defendant Russ, at a full and fair price. 
And the defendant. John F. Hutchins, being in open Court, 
by A. M. Lewis Esq., his attorney, distinctly declined to enter 
bond for the further administration of the estate ot his testator, 
and surrendered his executorship. 

In addition to these tacts, it is stated in the answer of Russ, 
and admitted, that a legacy of $3,000 was given to his chil- 
dren, and that as guardian, and fearing that the legacy would 
be lost, he took the note of the executor Hutchins, who had 
become personally liable, that afterwards suit was brought on 
this note and the money collected under execution. 

The other defendants anewer, that they are purchasers of the 
real estate devised, for value and in good faith, and that they 
bought more than three years after the death of the testator, 
and when the estate was supposed to be perfectly solvent and 

The following are such clauses of the will as are deemed 
material : 

“Item. I give and devise to my daughter Adeline Russ, 
the lot and houses in the city of Raleigh whereon I now reside, 
to her and the heirs ot her body. 

Item. I give and bequeath to my daughter Adeline Russ, 
and the heirs of her body only, the following named slaves, 
Ruffin, Harriet, Fannie, Bob, Henrietta and child and Maria. 

Item. I give to the children of my daughter, three thousand 
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dollars in money, to be allowed by my executor to said children 
equally, to such ot the boys:as may live to be twenty-one years 
of age, and to such of the girls as may live to be eighteen 
years of age, said money to be invested by my executor in good 
notes or bonds bearing interest, aud as the interest accrues 
annually, to be likewise invested in notes or bonds tor the use 
and benefit of said children. 

Item. I give to my daughter, five hundred dollars, to be 
paid to her by my executor out of any money on hand at the 
time of my decease. ; 

Item. I give to my son-in-law, John P. H. Russ, the money 
that I have heretofore advanced to him and now hold his note 
for, making about two thousand dollars, said notes to be de. 
livered to him by my executor. 

Item. I give and devise to my son, John F. Hutchins, all 
my lands, consisting of different tracts, to him and his heirs 
forever. 

Item. I give and bequeath to my son, John F. Hutchins, 
all my negroes except those named in the foregoing part of the 
will.” 

His Honor gave this judgment. 

“Tt is ordered that —— be appointed receiver in 
this action, and that the said J. P. H. Russ pay to the receiver 
the value of the said sum of $3,500 in Confederate money, 
paid him by the executor J. F. Hutchins, to be ascertained by 
the scale established by law, with interest. That the amount 
so received be applied to the pro rata payment of plaintiff’s 
debts. 

That the said receiver sell enough of the real estate to pay 
the outstanding debts of the estate, to be selected by him, as 
in his opinion will be least prejudical to the rights of the de- 
fendants, in the manner prescribed by law, in case of applica- 
tion by administrators to sell realty to pay debts, and report 
his proceedings to the next Term ot the Court. 
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From this judgment, there was an appeal to the Supreme 
Court. 


Moore & Gatling and Lt. G. Lewis, for the plaintiffs. 
Batchelor and A. M. Lewis, tor the defendants. 


Pearson, C. J. Itisamaxim of the common law, “ A man 
must be just, before he is generous.” In affirmance ot this prin- 
viple, the stat. 13 Eliz. declares all gifts void, as against creditors. 
There is no qualification or exception, and a donee could not 
retain the property as long as a single debt of his donor, exist- 
ing at a time of the gitt, was left unpaid. O’ Daniel vs. Craw- 
Jord, 4 Dev., 197. 

The act 1840, Rev. Code, ch. 50, sec. 3, makes a qualifica- 
tion in cases where the donor, at the time of the gift ** retained 
property, fully sufficient and available for the satisfaction of all 
of his then creditors.” This modification of the maxim is con- 
fined to gifts inter vivos. 

In respect to legacies, or gifts by will, there has been no 
modification of the maxim; on the contrary, the legislation 
upon the subject tends to enforce a strict adherence to it. 

The assent of an executor to a legacy, before he has paid all 
of the debts of his testator, is void as to the creditors; for it is 
a fraud, an act done in violation of the maxim “ A man must 
be just before he is generous.” So long as the executor is 
solvent, no debt can be left unpaid, for he is liable to the cred- 
itors de bonis propriis, by reason of the devastavit. It thie 
executor be insolvent, the loss must fall upon the legatee, 
rather than upon a creditor; on the ground that the assent 
to the legacy was void, as a traud upon the creditor, and the 
legatee cannot, with a good conscience, retain the legacy and 
leave the debts unpaid ; for he is a volunteer and only claims 
a bounty for which he has paid nothing, whereas a creditor de- 
mands a right. The legatee cannot take benefit by the default 
of the executor, who is an agent acting in the place of thie 
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testator, and the maxim bears upon the case with full force ; 
Barnard vs. Threadgill, 5 Ived, Eq. 86; same case, 3 Jones 
Kq. 62. 

In respect to legatees, there is no such modification of the 
maxim as is made by the act of 1840, in respect to donees, 
where the donor retains property enough to pay all of his 
debts. So the fact, that at the time the executor assented to 
the legacy he was solvent, and had in this hands assets tully 
enough to discharge all of the debts of the testator, cannot be 
allowed the effect of making valid the assentof the executor, 
as against creditors, and of relieving the legatee from his lia- 
bility to refund for the payment of debts. 

The legislation upon the subject, so far from having a ten- 
dency to modify the common law maxim, evinces an earnest 
desire to secure its enforcement. Rev. Code, ch. 46, sec. 24, 
requires legatees and distributees to give bond, with two or 
more able securities, ‘conditioned that if any debt truly owing 
by the deceased shall be afterwards sued for and recovered, or 
otherwise duly made to appear, he will refund his ratable part 
of such debt out of the part or share allotted to him.” If this 
statute had been complied with, the creditors could, as a matter 
of course, by action on the bond, have compelled the legatees 
to retund. 

In our case the legatees cannot evade this liability to pay 
“a debt truly owed by the deceased,” on the ground that the 
executor had assented and paid the legacies without requiring 
a refunding bond ; for the omission to take a refunding bond 
must be ascribed to collusion, or else to gross negligence on 
the part of the executor, of which the legatees cannot take ad- 
vantage. By doing so, they convict themselves of being par 
ticepes criminis ina fraudulent evasion of the law, and are 
checked by the maxim, “No one shall take advantage of his 
own wrong.” Every one will admit, at once,{the proposition, 
“ A legatee who has procured the assent of the executor and a 
payment of the legacy, without giving a refunding bond, ean 
28 
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claim no better right to be exempted from the liability to re- 
fund, imposed by the common law maxim, than a legatee who 
has, in order to obta‘n his legacy, strietly complied with the 
requirements of the law. 

So much.of the decree in the Court below, as directs the 
appointment of a receiver, and the payment to him by J. P. 
H. Russ of the value of the sum of $3,500 in Confederate 
notes, received by him of the executor in satisfaction of his 
legacy, the value to be fixed by the seale of depreciation, is- 
affirmed, subject to a deduction by reason of the further order 
in respect to the legacy of $3,000 te the infant children of 
said Russ, received by him as guardian, in January 1869. 

The judgment in the Court below makes no mention of this 
legacy to the children of Russ. In this‘there is error. It 
was said at the bar, that this omission was because of the fact, 
that this legacy of $3,000 was not in the first instance received 
by Russ, as guardian of his children, from Hutchins as exec- 
utor, 2 money, but that Russ took his note for the amount of 
the legaey, which was afterwards made on execution by the 
sale ot the property ot Hutchins. We have seen, that had Russ 
received the legacy trom Hutehins in money, the wards would 


have been liable to retund in payment of debts—how could. 


the fact that he took the note of Hutchings, whieh was after- 
wards collected and passed to the credit of the wards, affect 
their liability to refund? We are not able to see how that 
could make any difference, wnless it be to suggest the idea, 
that after Hutchings had used the money, Russ agreed to con- 
done the devastavit and take the note of Hutchings, previded 
no refunding bond was required. However this may be, the 
fact that the money was ultimately received and passed to their 
credit, in account with the guardian, put the wards precisely in 
the same predicament as it their guardian had received the 
legacy of $3,000 for them in money in the first instance, 
and had executed a refunding bond as required by law. 

The judgment in the Court below will be modified, by add- 
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ing judgment against J. P. H. Russ, that he pay out of the 
funds of his wards a ratable part of the legacy received by him, 
towards the satisfaction of the debts of the plaintifis. The 
adjustment ot the ratable balances to be paid by the legacy of 
$3,500, received in Confederate notes, and the legacy of $3,000, 
received in 1869, tu be settled by the clerk, and unless the 
amounts be paid within one month atter the parties receive a 
copy of this judgment, execution will issue. That part of the 
judgment having reference to the real estate is reversed, and the 
cease will stand for further directions in the event that the debts 
of the plaintiffs be not satisfied.. We are not called upon to 
express an opinion as to the liability of the land, in the hands 
ot a bona fide purchaser from the devisees, after the expiration of 
two years from the probate of the will, or as to the liability 
of the devisees personally for the money into which the land 
has heen converted. | 
A judgment will be entered according to this opinion. 


Per Curiam. Judgment accordingly. 








STATE os. JOHN BROWN. 


Where a Judge in charging a jury expressed his strong indignation that 
persons, in hearing of the alleged violence, did not rush to the rescue 
of the person upon whom it was committed, and also expressed bis 
eagerness and desire to punish them for their cowardice; it was held, 
that such expressions were a clear intimation of an ope upon the 
facts, and a violation of the statute. 


This was an indictment for rape, tried betore Clarke, J., at 
Spring Term, 1872, of Roszson Superior Court. 
The prisoner, John Brown, was charged with rape, upon the 
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person of one Winny McDaniel; and one A. C. Moody was 
likewise indicted as aiding and abetting. Brown was tried 
alone, the other party having escaped. The principal witness 
on the part of the State was Winny McDaniel, who swore 
that John Brown and Moody came to her house in May. 
Brown was a colored man and called himself Lowery, and said 
he was a brother of Henry Berry Lowery. Le told witness to 
get him something to eat. She said she had nothing, did not 
want to get it; he said, kill a chicken, which was done. While 
the chicken was cooking, he said he was going out and would 
call her and she must come. He put his pistol by his plate 
while he was eating; after he had tinished eating he gathered a 
pail of water and put out the fire. He said Henry Berry said it 
inust be put out. He then went into the other end of the 
house and called her daughter Mary. Witness went, he made 
her go. Le wanted te know why she had been shunning him. 
Ile said, it witness did not give upto him he would make her 
teel what was in his pistol, and would have Henry Berry and 
his gang upon her. Witness further stated, that the prisoner 
had connection with her, and against her will. Upon cross- 
examination, she stated that this occurred about tour miles 
from Lumberton, on ‘the road to Moss Neck; that when the 
/parties came she was in bed, and there was no light in the 
honse, and that it was a dark night. They cursed and swore 
around the honse, for some time before they came in. Moody 
gave his name, and said to the other person with him, “Come ’ 
‘in Mr. Lowery.” The house was a double pen log house, with 
a passage between therooms. Prisoner called Mary, and she 
went to save Mary. Le was standing up when slic went in. 
He said if she did not submit to him he would have Henry 
Berry’s gang upon her. She was very much frightened, and there 
was some scutile. He had a pistol, and she feared those whom she 
supposed were around the house; witness said Brown was black 
and Moody was white, and she knew it was Brown. The 
parties were drinking and remained until daylight. Witness 



























JUNE TERM, 1872. 








STATE 0. BROWN. 








stated that Turney Davis and his two brothers were around 
the house at the time the violence was committed, but that 
neither she nor the accused knew it. She kept the fact a seeret, 
for some time, from fear. 

Mary McDaniel was examined as a witness, and her testimony 
in every particular coruborated her mothers. 

Turney bavis was examined. He said that the prosecutor, 
Winny McDaniel, was his annt. That when he heard that the 
Lowery gang was there, he and his two ‘brothers armed them- 
selves and went to the place described by first witness; they 
were in the yard and near the house, heard the parties talking 
and heard Brown say he had plenty of friends at his back. 
Knew the parties, saw prisoner with his arms around his aunt 
Winny ; she was begging him to let her alone. Tlie rail road 
depot was about half a mile distant. Witness and his brother 
did not interfere, or make any effort to assist his aunt, or to 
arrest the parties. They remained in the yard, and near the 
house, until break of day. 

Prisoner examined several witnesses. The tendency of this 
evidence was to show that the principal witness had made con- 
tradictory statements in regard to the transaction, and to im- 
peach her character The prisoner’s counsel asked the Court 
to charge that, if they believed Davis, the prisoner was not 
guilty. His Honor refused, and prisoner excepted. 

The Solicitor, in his conclusion, pointed to the prisoner and 
said, “Gentlemen of the jury, I do not ask a verdict in behalf 
of a poor old woman, but demand, in the name of justice, that 
this infamons villian be hung, and I will be glad to see him 
hung.” Prisoner excepted. The Judge delivered a written 
charge to the jury, which is sent up as a part of the record in 
the case, and is as follows: 

GENTLEMEN OF THE Jury :—The investigation ot guilt and 
the punishment of crime are a painful, but a highly important 
duty. God has so ordered it, and we worms of the dust must 
recegnize what He has ordered. If he and my country say to 
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me, hang a man, I will do it, however painful it may be. But, 
gentlemen, your duty is notas paintul as mine. You sentence 
no man. You have only to determine an issue of fact. You 
have under your oaths, before God and your country tou say, 
upon the evidence, whether the prisoner at the bar is guilty of 
the crime of which he is accused. Betore God and His holy 
angels, 1 charge you, that you shall not try him as a colored 
man—a negro; buat as a man accused of crime, without knowing 
his color or condition. A jury has no right to have “ bowels 
of compassion.” In the Court House we do not invoke a God 
ot mercy, but a God of justice and of vengeance. If John 
Brown is guilty, and you say he is, I will condemn him te be 
hanged as guilty; and I will add, it my duty so declared, it 
my duty to our mother, North Carolina, required, I would 
hang him, as many, now in the sound of (my) voice, have seen 
me in time past, by orders from the powers above me repre- 
senting North Carolina, have a man shot. This is painfal, 
but it is necessary. It must (be) done fairly and mantully, or 
the law must perish. If this man is guilty and he is allowed 
to escape, then the chastity of every woman in Robeson county 
is put at the mercy of every villain that may attempt it. 
Especially is this the case, it the men of her. family should be 
as cowardly as the wretches, who knowing that their kinswoman 
in the hands of ruffians, and having arms in their hands, to 
the disgrace of manhood failed to rush to her rescue. May the 
God of the fatherless, the protector ot the widow and the or- 
phan, consume them with the lightnings of His wrath! I 
would sentence them, more cheerfully than any criminal ever 
convicted betore me. : 

Then you have to determine a mere matter of fact, as that 
two times two are four, irrespective of consequences; just as 
you would look at the clock to ascertain the hour, whether its 
chimes should summon an eager bridegroom, to clasp in his 
arms the long sought object of tenderest affection; or cause 
the dungeon dvors to unbar for a trembling criminal, to go 
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forth to meet his doom. Crime must be punished, or law will 
cease to be respected ; and, oh my countrymen! I beg you te 
remember, that if crime is not punished by law, that men will 
cease to look to the law tor protection, and will take justice and 
vengeance into their own hands. If my wife, my son, or my 
daughter is injured and the law dves not protect them, I will 
avenge them myself, and you will readily see what such a 
course will bring about in the land. By the ordinance ot 
God, Himself, the high-priest was made the avetiger ot blood 
in Israel. Then let us decide this matter firmly, and with de- 
termination, not swayed or influenced by our feelings, but 
calmly, justly, fairly, without passion or prejudice. It has 
been contended in an argument of some length, that rape can- 
not be committed without the consent of the woman; that it 
- is impossible to be accomplished violently, without such injury 
to the person as would leave marks to be exhibited. You can 
form as correct an estimate of this matter as I, You can de- 
termine what chance a feeble woman would have, in the grasp 
of a strong, vigorous man, excited by passion. Asan evidence 
that there was consent in this case, it is said there was no out- 
ery for assistance and rescue. How 1s this! Sacred history 
informs us that the princess Tamar was ravished by Ammon 
in David’s royal palace; and protane history records the tact 
that the lustful Tarquin accomplished his fell purpose on the 
chaste Lucretia in her own house, where she was undoubtedly 
surrounded by her family ; and in each case the crime was not 
known until the victim revealed it. But the argument has but 
little bearing on the case before us, tor Mrs. McDaniel tells-us, 
that she neither resisted or cried ont; that she was threatened 
with death it she resisted, and was ordered “ not to speak above 
her breath ;” that she submitted trom terror of the man, armed 
with the pistol, and trom fear of those whom she had been im- 
formed were around the house, the terrible Lowery gang, who 
she believed were within cal!, and who would destroy her and 
ber family. Whether she has spoken the truth is tor you to 
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determine. Why should she speak falsely? What induce- 
ment can she have? What object or end has she to obtain? 
It cannot be malice, for she tells you she never saw the prisoner 
before the memorable night, when she alleges he came to her 
house. 

It is the theory of the defence that the defendant cannot be. 
found guilty, because Mrs. McDaniel went to him willingly, in 
place ot her daughter, on the principle “nulla injuria volenté 
Jit.” Is thisso? Was her conduct that of a wanton, so carried 
away by the. pruriency ot lustful desires, that she sought its 
gratification in the presence of her family, and with their 
knowledge, and with a negro too? Or was this an act of 
sublime heroism and noble self-sacrifice? Does it bring to 
your minds a picture ot beastly sensuality ; or that engraving 
which we often see, of a mother on the deck of a sinking ship, 
who, while the waves closed over her, holds her babe at arin’s 
length above her head, that its little lite may be prolonged a 
few moments beyond her own? Do you see the leering har. 
lot, or a mother willing to sacrifice herself to the Icathsome 
embrace vf a fiend, maddened with Inst and liquor, to save her 
pure and innocent daughter? And does not this act of paren- 
tal affection remind you of the anguished cry ot Israel’s King 
lamenting his beloved but rebellious son, “ O my son Absalom ; 
my son, my son Absalom! would God I bad died tor thee, O, 
Absalom, my son!” Did she act willingly? It she did, then 
there was no rape, and the prisoner is not guilty. But if she 
acted under duress, if she submitted from his compulsion, he is 
guilty. The Italian bandits, who compelled a female captive 
to yield to their lusts, by threatening to kill her husband if she 
did not submit, as truly ravished her, as if they had used the 
extremest force. Rape is “the carnal knowledge of a woman, 
torcibly and against her will.” + Black, Com. 210. 

Having stated these principles of law, and briefly discussed 
some portions of the testimony, it only remains for me to in- 
torm you, that it is exclusively the province and office of the 
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jury to attach such weight and importance, and give such 
credence to the evidence as they, in the exercise of a sound 
discretion, may see fit. The Court would desire to instruct 
you, to place you in a position to see the matter clear and un- 
derstandingly for yourselves, but not to dictate to you how 
you shal; find. it is your duty, to weigh and consider every 
fact and circumstance, as well those that make for the prisoner, 
as those which tell against him. You will consider the charac- 
ter of the witnesses, their intelligence, the manner in which 
they gave in their testimony, their opportunities for knowing 
whereor they testified, the influences, biases, prejudices, pas- 
sions, which inay induce them to testify falsely. You will en- 
deavor to reconcile discrepancies and conflicting statements, if 
possible, remembering that sebstantial agreement outweighs 
curcumstantial variations, or you muy receive or reject the 
whole, or any part of the witnesses’ statements. You must 
weigh witness with witness, compare tact with fact, consider 
circumstance with reference to circuinstance; in a word, you 
will bring to bear all the tests of truth which your observa- 
tion, experience or reflection may suggest. You wiil distinetly 
bear in mind that the conclusion of guilt must exclude every 
reasonable supposition of innocence. If you entertain a rea- 
sonable doubt of the guilt of the prisoner, you will retarn a 
verdict of not guilty; but if you are satisfied that he nndoubt- 
edly committed the act, as charged in the indictment, then you 
will return a verdict of guilty. 

Sincerely hoping that you may arrive at a sound and truth- 
ful conclusion; one which no lapse of time, no subsequent re- 
flection will cause you to wish it had been otherwise, I leave 
the cause in your hands, remarking to each, “ Let all the 
ends thou aim’st at be thy Country’s, thy God’s and Truth’s.” 

I certity that the foregoing statement of evidence, and the 
Judge’s charge, in the case of the State v. John Brown, are 
correct, 


WM. J. CLARKE, J. 8. @. 
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The jury returned a verdict of guilty. Motion for a venire 
de novo. Motion overruled. Judgment of death was pro- 
nounced and the prisoner appealed. 


Attorney General, for the State. 
W. MeL. McKay, for the prisoner. 


Reape, J. The expression, by his Honor, of his strong in- 
dignation, that persons within hearing of the alleged violence 
did not rush to the rescue of the woman upon whom the vio- 
lence was alleged to have been committed, and of his eager- 
ness for an opportunity to punish them for their cowardliness, 
was a clear intimation of his opinion that the violence was 
committed, and that the prisoner was guilty. Such intimation 
of his opinion upon the facts is forbidden by statute, and, as 
has often been decided, entitles the prisoner to a new trial. 

There 1s error. 





Perr Curiam. Venire de novo. 
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THE SCHOOL COMMITTEE OF PROVIDENCE TOWNSHIP ¢s. 
TOBIAS KESLER and others. 


According to the Constitution and the legislation in reference to Common 
Schools, the school committees of townships are the successors of the 
school committees ef the districts under the former system, and are 
entitled to all the property, and subject to all the liabilities of their 
predecessors, 

Aclause in a deed “as long as the system of Common Schools shall be 
continued at that place, or as long as it shail not be applied to any 
other purpose except for schools, of any Kind,” is not expressed in apt 
and proper terms to create a condition, or qualification of the estute 
conveyed, or even a covenant to run with the land. 

A base or qualified fee has never been in use or in force in this State, or 
recognized by its laws; and a condition or qualification in a deed, con- 
veying an estate to a school committee “as long as the system of com- 
mon schools shall be continued, &c.,” is contrary to public policy, re- 
pugnant, an! inconsistent with the nature of the grant, and therefore 
void. 

If a grantee, although an illiterate man, executes a deed without demand- 
ing that it be read, or elects to waive a demand for the reading, the 
deed will take effect. 

[ Carson v. Commissioners of Cleaveland, 64 N. C. 566; Blount v. Harvey, 
6 Jones 186; Norfleet v. Cromwell, 64 N.C. 1, cited and approved. ] 


Civit action, tried before Cloud, J., at Spring Term, 1872, 
of Rowan Superior Court. 

The action was brought to recover damages to a school 
house. 

Plaintiff exhibited a deed trom the defendant Kesler to the 
school committee of District 38, in Rowan county, dated Nov. 
27th, 1848. This evidence was objected to, but received by 
the Court. This deed was made to Samuel Peeler and others, 
whose names are set out iu the deed, School Committee ot the 
38th district of common schools and their “ successors in office 
&e;” and the Aabendum clause is, “To have and to hold 
&ec., as long as the system of common schvols shall be con- 
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tinued at that place, or as long as it shall not be applied to 
any other purpose except for schools of any kind.” 

Plaintiff proved that the deed embraced the locus in quo, 
and that it was within the limits ot Providence township. The 
alleged trespass by the defendants was also proved. 

Defendants introduced Tobias Kesler, the maker of the deed. 
He stated that he was an illiterate man, and at the time he 
signed the deed he cuuld not read one-fourth of it, and he did 
not see any interlineation, “ or echools of any kind.” That he 
requested Peeler, who brought the deed, to read it. Peeler said, 
he could not read it, but had heard it read, and it carried out 
the contract with the School Committee. Witness then signed. 
He was allowed to state what the contract was, independent 
ot the deed, thongh objection was made by the plaintiff. It 
was, that the land to be conveyed was to be used for school 
purposes, as long -as the present system of common schools 
should continue. Plaintiff proved that the school house had 
been used by the old School Committee for 25 or 30 years, and 
continuously up to the adoption of the new system. That in 
the year 1870, a free school had been taught in the house for 
two months. Defendants’ counsel requested, in writing, special 
instructions. These special requests are eleven in number, 
but as the important exceptions are repeated, and discussed in 
the opinion ot the Court, it is unnecessary to set out the others. 

There was a verdict and judgment tor the plaintiff and de- 
fendants appealed. 


Henderson and Kerr, tor the plaintiff. 
Blackmer & McCorkle and Bailey, tor the defendants. 


Pearson, C. J. Many points were made in the Conrt below, 
but we will notice only the three that were urged on the argu- 
ment here. 

1. The deed, under which the plaintiff makes title, eonveys 
the locus in quo, to the School Committee of the thirty-eighth 
district of common schools and their successors in office, ot the 
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county of Rowan. The deed was executed in 1848, and the 
plaintiff is not the successor ot the school committee existing 
at that date. 

We think it entirely clear, that the plaintiff is tie swe- 
cessor of the School Committee of the thirty-eighth dis- 
trict of common schools of the county of Rowan, existing atthe 
date of the deed, and as such successor, is entitled to all ot the 
property, and is subject to all of the liabilities of its predeces- 
sor, according to the Constitution and legislation in regard to 
common schvols; in the same way that the Commissioners of 
a county are the successors of the justices of the county, under 
the old systein, in regard to the executive duties, rights and 
liabilities of such justices. Carson vy. Commissioners of 
Cleaveland, 64 N.C. 566. Indeed, our case is stronger ; for the 
functions ot the Justices of the Peace, as a corporation, were 
divided; its judictal functions being transferred to the Supe- 
rior Courts, a.d the Courts of Justices of the Peace, while 
only its execntive functions are transferred to the Commiesion- 
ers of the county: stil) it is held that the Commissioners of the 
county, although not the representative of the Justices of the 
Peace, are the successors of the:d usti¢es of the Peace, entitled to 
their property and liable for their contracts; whereas the fune 
tions of the school comimmitees of districts, under the old system 
are all transferred to the echool committees ot the townships, 
and are incidental departures form the exact limits of the dis- 
trict. Ths can make no difference, provided the township 
includes the school house and is substantially the same territo- 
ry or section ot the county, as in our case. 

2. The deed contains this qualification: ‘‘ As long as the 
system of common schgols shall be continued at that place, or 
as long as it shall not be applied to any other purpose except 
for schools ot any kind.” This clause, it is insisted, has the 
legal effect to make the estate of the School Committee tor dis- 
trict No. 38, existing in 1848, a “ base or qualified fee” to said 
comunittee and its successors, so long as the then ewisting sys 
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tem of public or common schools shall be in force; but the 
estate terminated, by its own limitation, when the system of com- 
mon schools was changed and a new system was adopted. An 
estate to A and his heirs, tenants ot the manor of Dale, is at 
an end as soon as they cease to be tenants of the manor of 
Dale. 

There has been but one instance of a “ base or qualified 
fee” in this State. That is the case of the Cherokee tribe ot 
Indians, in the western part.of the State. The tribe was per- 
mitted to hold the land, so long as it continued to occupy the 
territory. As soon as the Indians were removed by the Gov- 
ernment of the United States west of the Mississippi, the title 
of the State was freed of the incumbranee. The occupancy ot 
the Indians was looked upon rather as an analogous incum- 
brance, than an actual “ base or qualified estate.” It would be 
something new under the sun, if the addition of a few unne- 
cessary words in a deed of Tobias Kesler to a school committee, 
tor a quarter of an acre of land, of the value of one dollar, ean 
have the legal effect to revive this obsolete estate, which has 
never been “in force or in use” in this State, or recognized 
by its laws. Suppose it to have been the intention of Kesler, 
in limiting the estate to the school committee or its successors, 
to add a qualification, that the estate of the school committee 
should be at an end whenever the house, which should be 
erected on the parcel of land, was used for any other purpose 
than a school house for boys, or a school house for girls, it 
being his conviction tat males and females should not go to 
the same school, or whenever the house was used for any other 
purpose than a school house tor white children, or tor free col- 
ored children, it being his conviction that white and colored 
children should not go to the same school, and that proper 
and apt terms had been set out in the deed to make this qual- 
ification. It would seem that the Courts could not give effect 
to this intention, for several reasons. Among others, it is against 

\ public policy ; for “ great detriment would, arise and much con- 
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fusion of rights, if parties were allowed to invent new modes 
ot holding and enjoying real property, and to impress upon 
Jand a peculiar character which should follow the land into all 
hands, however remote.” Keppel v. Bailey, 2, 577, cited in 
Blount v. Harvey, 6 Jones 186. 

II. It is an attempt to substitute the notions and caprice of 
individuals, in the place of the wisdom and discretion ot the 
General Assembly, and to take from the legislative department 
of the Government the power to regulate and control the sys- 
tem of common schools. . 

III. The school committee, under its power to acquire suit- 
able sites for schoo] houses by purehase or donation, were not 
authorized to accept a site and erect schoo] honses thereon at 
the public expense, if the title to the land was clogged by any 
such condition or qualification. The condition or qualification 
being repugnant, and inconsistent with the object of the grant, 
is void,and must be rejected, in the same way that a condition an- 
nexed to anestate in fee simple, that the grantee shall not 
alien, or to an estate tail, that the donee shall not levy a fine or 
suffer a common recovery, is rejected and treated as surplusage, 
as repugnant to the nature of the estate. 

IV. In this instanee, the condition or qualification has not, 
as yet, been violated, tor the school law provides, “ The school 
committees shall consult the convenience of white residents, in 
setting the boundaries ot districts for white schools, and of col- 
ered residents, in setting the boundaries of colered schools. 
The schools of the two races shall be separate, &c.”’ So the 
condition or qualitication has not been violated, and the estate 
of the committee still continues. It will be time enough to 
determine the rights of the grantee, when the contingency 
happens. 

But a decisive reply, to the position assumed by the counsel, 
is, that the deed does not contain apt and proper terms to 
create a condition, or a qualification, or even a covenant to run 
with the land. See Worjleet v. Cromwell, 64 N.©., 1. So the 
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position has nothing to rest on. The clauee is, “ as long as the 
system of commun schools shall be continued, &c.” It is not 
restricted to the system of common schools existing at the 
date of the deed ; that is very properly left to be regulated by 
law ; and the amount of the qualification is, that the parcel of 
Jand shall be used for no other purpose except for schools of 
any kind,” and when the system of common schcols shall be 
abrogated and the Schvol Committee shal! cease to exist as a 
corporation, the estate shall tertimate, which is neither more 
nor less than the law implies. So this clause is mere surplus- 
age, inserted by a draftsman, not skilled in regard to the legal 
effect ot deeds to corporations. 

3. The grantee was an illiterate man, unable to read, and de- 
manded that the deed should be read to him. This was retus- 
ed, and the deed is of no Jegal effect. 

This is a rule of the commen law, adopted to prevent fraud 
and circumvention. Ita grantee, although an illiterate man, 
executes a deed without demanding that it should be read, the 
deed takes effect ; here there was a demand, but there was no 
vefusal ; tor Peeler excused himeelf, by frankly admitting that 
he also was unable to read the deed. This fact, which is con- 
ceded to be true, puts fraud and circumvention out of the ques. 
tion. Kesler then had his election, either tu decline to execute 
the deed, until some person was procured to read it to him, or 
else to waive his demand to have it read and “ go it blind,” in 
the strong language of his Honor in the court below. He elected 
to waive a demand to have the deed read to him, and so the 
case stands, as if he had executed the deed without requiring it 
to be read, and the rule has no application. It only applies to 
cases where the grantee or the person who, as his agent, applies 
to have the deed executed, is called on to read it, and refuses 
or declines to do so, under scme false pretence, and in this way 
procures the execution of the deed hy fraud and circum'ven- 
tion. 
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fully possessed.” 
There is no error. 








appellee. 


their principal. 


adoption of C. C. P. 
[| Hagans v. Huffsteller., 65 N. C. 443.) 


rendered here in his favor. 


Bailey and Schenck, for the defendant. 
W. NV. H. Smith, contra. 








The point, that the action cannot be maintained, unless the 
plaintiff was in the actual or constructive possession of the 
locus in quo, at the time ot the alleged trespass, is excluded 
by the verdict, for the jury find that the plaintift was “ law- 


Per Curiam. Judgment affirmed. 


CLERK’S OFFICE os, HUFFSTELLER ¢¢ al. 


An undertaking on appeal, given under secs, 303 and 414 of C. C. P., 
though not so expressed, is, by implication, taken to be made with the 


Such undertaking secures the costs of the appellee, but not those of the 
appellant. Therefore, when there was judgment in the Supreme Court in 
favor of the appellant, his sureties are not liable on their undertaking 
for his costs, when such costs cannot be made out of the appellee, or 


Prosecution bonds, and undertakings on appeal, being sent up as part of 
the record, summary judment may be taken upon them, as before the 


Rule in this Court upon the sureties of an appellant, to show 
cause why they shall not pay his costs, judgment having been 


The opinion of the Court contains a sufficient statement. 
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Prarson, C. J. In the case, Hagans v. Huffsteller, 65, N. 
CO. 443, there was judgment in favor of Huftsteller, who was 
the appellant. The rule is against the sureties ot Huffsteller, 
to show cause why they shall not pay the costs of Huffsteller 
in this Court, on the ground that these costs cannot be made 
either out of Hagans, or Huffsteller. The clerk insists that the 
sureties of the appellant, under these circumstances, should pay 
the: costs. His reasoning is, that it the appellant had paid 
money into oftice in place ot the undertaking, the costs would 
have been retained out of the money ; evgo, the costs should be 
made good by the sureties. This is a non sequitur; for the 
money would have been that of the appellant; but when he 
gites the undertaking as required by C. C. P., there is no 
money in the office, and it it is made, it must come out of the 
eureties, which they insist is “‘ more than they bargained for.” 

Either the undertaking is void, or else it must be by implica- 
tion, a promise made to the appellee. 

In taking an appeal, under the old mode of procedure, a 
bond, with sureties, payable to the adverse party, with con- 
dition, &c., was required. The Code of Civil Procedure sub- 
stitutes “an wndertaking” in the place of a bond, and omits 
to direct, in express terms, to whom or with whom the under- 
taking is to be made. No one has ever suggested to me the 
reason for making this change, nor have I been able to con- 
ceive of one, although I am to assume there was some. sufficient 
reason. Justice Rodman, who was of the Code Vommission, 
informs us that the idea is borrowed from the procedure in 
courts of admiralty, where “the libel” being against a thing, 
the undertaking is “ with all whom it may concern.” How- 
ever this may be, a prosecution bond payable to nobody, and 
an undertaking for an appeal made with nobody, is a novelty 
at the common law. 

This raises the question, in courts proceeding according to 
the course of the common law, are the prosecution bonds and 
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the undertaking for appeals void for want of an obligee in 
the bond, and of a party with whom the undertaking is made 
in cases of appeal? This rule is so clearly based on common 
sense, that it has become a common sayiug, “It takes two to 
make a bargain.” There is no statute which essays to abro- 
gate this rule of the common law, and it may well be doubted 
whether it does not exceed the power of legislation to enact, 
that property may be conveyed without a grantee, or that a 
contract or “ undertaking” shall be valid ‘when the contract is 
made with no one. 

So these “ undertakings ” are all of no legal effect, unless the 
Court can, by implication, supply a person with whom the 
undertaking is made, and we have come to the conclusion that 
there is an implication, that the undertaking is made to the 
opposite party ; therefore, we take it, that the undertaking on 
an appeal is made with the appellee. C. C. P. sec. 414, 303 ; 
“ A written undertaking must be executed on the part of the 
appellant by at least two sureties, to the effect, that the appel- 
lant will pay all costs and damages, which may be awarded 
against him on the appeal, &c.,” “Such undertaking or depos- 
ite may be waived by a written consent on the part of the 
respondent.” In passing, it may be remarked, this last clause 
which allows the undertaking to be waived by “the respon- 
dent” or, as we term it, “appellee,” seems to confirm our con- 
elusion, that the undertaking is supposed to be made with 
“the respondent,” or appellee. 

Take it then, that the undertaking is not void, but is made 
with the appellee, and that the sureties are bound to pay all 
costs and damages, which may be awarded against the appel- 
lant. As judgment was rendered in his favor, no costs or 
damages have been awarded against the appellant, and the 
sureties are not bound to pay any thing, by the terms of the 
undertaking. 

The bond, given at the issuing of the summons, secures to 
the detendant his-costs;.no provision is made requiring secu- 
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rety for the plaintiff's costs. The undertaking given on an 
appeal secures to the appellee his costs; no provision is made 
requiring security for the cost of the appellant. 

In our case we can find no ground, however much disposed 
to do so, on which we can aid the clerk by fixing on the 
sureties tor the appeal the costs of the appellant. The appel- 
lee may waive an appeal bond. This shows that the appellant 
is not required to secure his own cost. 

The question was mooted at the bar, whether, as the Code 
makes no provision for taking summary judgments on motion, 
the party is not put to his civil action, to get judgment on 
prosecution bonds and undertakings tor appeals. So much of 
the Revise Code, as is not inconsistent with or superseded by 
the Code of Civil Procedure, is still in force; it follows, that 
prosecution bonds and “ wndertakings”’ for appeals, which are a 
substitute for appeal bonds, are sent up to this Court as part 
of the record, and a summary judgment may be taken as was 
done before C. C. P. 


Perr Curiam. Rule discharged. 
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FOUSHEE and THOMPSON ts. PATTERSHALL, 


i. A Judge of the Superior Court, in passing upon a mixed question 
of law and fact, should, as required by C. C. P., secs. 241, 242, state the 
facts found and the conclusions of law separately. 

2. The jurisdiction given to the Supreme Court by the Constitution is ap- 
pellate, upon any matter of law or legal, inference. No issue of fact 
shall be tried before it. The phrase “ issues of fact,” is a technical one 
and must be understood in its legal, technical sense, as including only 
such issues as ate joined in the pleadings, and does not forbid the Court 
from deciding questions of fact which arise incidentally upon motions ; 
at least, not in cases where the decision, though final for the purposes of 
the motion, does not conclude tiie rights of the parties, as, on motion, 
to grant or vacate injunctions, 

Rodman Jndge, arguendo. 

The questions of fact which incidentally arise, upon exceptions to an ac- 
count, differ a little in their nature frem those upon a motion to grant 
or vacate un injunciion, as the decision upon them is necessarily final 
for the parposes of the action. But we think this Court has never de- 
cided, that it was prohibited from reviewing the finding of a Judge of 
the Superior Court in such acase. We should be reluctant so to decide, 
as it is difficult to conceive that the law of North Carolina ever intended 
to confer, cn a single Judge, the vast and dangerous power of deciding 
all questions of;fact so arising, without responsibility, and without lia- 
bility to review or correction, even in cases of plain and evident mistake. 

[ Heilig v. Stokes, 63 N. C. 612; Clegg v. New York White Soaptone Com- 
pany, 66 N. C. 391, cited and approved.) 


Crvit Action, tried before Zourgee, J., at Spring Term, 
(872, of Cuarnam Superior Court. 

The action was brought by plaintiffs, administrators of John 
A. Johnson, against the defendant as administrator of B. 
Pattershall, to recover the sum of $225 and interest from 16th 
February, 1857, covenanted to be paid by the intestate of the 
defendant. Defendant pleaded, among other things, retainer and 
no assets. By order of the court, there was a reference to the 
clerk, “ to take and state an account of the defendant as admin- 
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istrator, &c.” A report was made, and exceptions filed. At 
Spring Term, 1872, his Honor rendered judgment as follows : 
“This cause being brought on betore his Honor, A. W. Tour- 
gee, Judge, &c., upon the report of the commissioner and ex- 
ceptions, which exceptions are in the following words: That 
he is not charged with the amount of the note ot $700, subject 
to a credit, &¢., and the proceeds of which should have been 
assets, &c. ; that he is not charged with a note ot $433, princi- 
pal, signed, &c. That said exceptions be in all things sustain- 
ed.” There was no further finding of facts, and the judgment 
rendered is given as above. The detendant excepted to the 
said ruling and decision of the court, and appealed to the Su- 
preme Court. 


Manning, tor the plaintiffs. 
J. H. Headen, for détendant. 


Ropman, J. The plaintiff sought to charge the defendant 
with two notes, which he alleged belonged te the estate of his 
intestate, and which defendant had failed to collect and Jost 
through negligence. It was referred toa referee to report 
upon the facts relating to the notes; he reported that they did 
not belong to the estate of the intestate, and that the defen- 
dant had not been negligent in respect thereto. The plaintiff 
excepted to the report, and his Honor sustained the exceptions, 
thereby holding that the defendant is chargeable. But his 
Honor finds no facts, and therefore does not separate his con- 
clusions of law from the facts found, as he is required -to do by 
C. C. P., secs. 241-2. 

The jurisdiction: which is given to this Court by the Consti- 
tion is appellate, upon any matter of law or legal inference. It 
says, that no issues of tact shall be§tried before it. Art. IV, 
sec. 10. In Heilig v. Stokes, 63 N.C., 612, this Court held 
that the phrase “ issues of fact,” was a technical one, and must 
be understood in its Jegal, technical sense, as including only 
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‘such issues as were joined on the pleadings, and did not forbid 
the Court to decide questions of tact which arose incidentally 
upon motions; at least, not in cases where the decision, though 
final for the purposes of the motion, did not conclude the rights 
‘of the parties, as on motions to grant or vacate injunctions. 
The questions of fact, which incidentally arise upon exceptions 
to an account, differ a little in their nature trom those upun a 
motion to grant or vacate an injunction, as the decision upon 
them is necessarily final for the-purposes of the action. But 
we think that this Court has never decided that it was pro- 
hibited trem reviewing the finding of a Judge ot a Superior 
Court in such acase. We should be very reluctant so to de- 
cide, as it is difficult to conceive that the law of North Caro- 
lina ever intended to conter on-a single Judge the vast and dan- 
gerous power of deciding all questions of fact so arising, with- 
out responsibility, and without liability to review or correction, 
even in cases of plain and evident mistake. No question as to 
the power of the Court in ‘this respect occurs in this case, and 
these observations are only made here, to show that the point 
is at least an open one. 

This Court, however, has several times said that it would not 
try any such question of tact, except it had been found in one 
or another way by the Judge below; and upon appeal. Clegg 
vs. V. Y. White Soapstone Uo., 66 N.C., 391. The reason 
is obvious; the jurisdiction of this Court is appellate, and can 
be exercised only after a finding below. 

This Court has a plain and undoubted power to review the 
decision of a Judge of a Superior Court, on any matter of law 
or legal inference. But this power cannot be exercised unless 
the facts found, and the conclusions of law thereon are separate- 
ly stated. It is impossible to review a mixed conclusion of 
fact and law ; because, whether the law is right or wrong, de- 
pends entirely on the facts to which it is applied. 

Nor, as was said in Clegg v. VW. Y. Soapstone Co., is it allow- 
able to assume that the Judge tound such facts as would sup- 
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port his conclusion of law; for in that case the Judge would 
always be right. // 
‘ The judgment below is reversed, and the case remanded, in 
erder that his Honor may state separately the facts relating to 
the subject of the exceptions, and his conclusions ot law there- 
on, and that the case may be turther proceeded in according 
to law. 

The defendant will recover costs in this Court. 

Let this opinion be certified. 


Per Curis. Judgment reversed. 








STATE vs. WILLIAM WILSON. 


An averment in an indictment for highway robbery, “That W. W.., late of 
the County of Yancey, at and in the County aforesaid, in the common 
highway of the State, did then and there feloniously assault one F. L., 
and did then and there put him in fear of his life, and ten pounds of 
coffee, &c., did then and there feloniously and violently steal, take and 
carry away, &c.,” is made with sufficient certainty. There is sufficient 
certainty to support a plea of autrefois acqwit, or convict, and sufficient 
certainty to apprize a prisoner of the place where the offence was com- 
mitted. 


This was an indictment for highway robbery, tried betore 
Henry, J., at Spring Term, 1872, of Yancey Superior Court. 

The bill of indictment was in the following form, viz: 

‘hejurors for the State, upon their oaths present, that Riley 
Ramsey, Joseph Ramsey and William Wilson, late of Yancey 
county, on the 28th day of May, A. D., 1866, with force and 
arms,at and in the county aforesaid, in the common and public 
highway ot the State, then and there, in and upon one Finley 
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Laws, in the peace of God and the State, feloniously did make 
an assault, and him the said Finley Laws in bodily tear and 
danger of his lite, in the highway aforesaid, then and there 
feloniously, ten pounds of coffee, ten pounds of sugar of the 
value, &c., &c., of the goods of one M. P. Penland, from the 
presence and against the will of the said Laws, in the highway 
aforesaid, then and there feloniously did steal, take and carry 
away, against the peace &c., &e. 

Upon the evidence in the case, the detendant was convicted, 
in manner and form as charged &c. Verdict guilty. Motion 
in arrest of judgment, because the. indictment did not specity 
more particularly the locality of the highway. Motion over- 
ruled ; judgurent and appeal to the Supreme Court. 


Attorney General and Battle & Son, tor the State. 
No counsel tor the detendant. 


Pearson, C. J. The ground, upon which the motion in 
arrest of judgment is put, is too attenuated to support the 
motion, and falls within the meaning of the word * refine- 
ment,” as used in Rev. Code, ch. 35, sec. 14. 

That William Wilson, with force and arms, at and in the 
county of Yancey, in the common and public highway of the 
State, then and there did feloniously assault the said Finley 
Laws, and did then and there put him in fear ot his life, and 
ten pounds of coffee, did then and there feloniously and vio- 
lently steal, take and carry away; is certainly indefinite in 
regard to the particular place at which the robbery is alleged, 
and could have been made more certain, by alleging that the 
robbery was committed in a common and public highway of 
the State, leading from the town of Burnsville to the Tennes- 
see line in the direction ot city ot Johnson; or, if such had 
been the fact, by alleging that the robbery was committed in 
a common public highway of the State, in the county ot Yancey, 
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leading from the town of Burnsville, in the direction of the 
town of Asheville in the county of Buncombe. 

The question is, Do the rules of law, applicable to criminal 
proceedings, require the State to notity the prisoner of the 
particular place at which it is alleged he committed the crime; 
or is it sufficient to notity him that he is charged with having 
committed robbery, upon a highway in the county of Yancey? 

We think the averment:in the indictment is made with suf- 
ficient certainty, and, at all events, that it is covered by the 
statute above referred to. There is sufficient certainty of de- 
scription, to support a plea autrefois acquit or convict, and 
there is sufficient certainty to apprise the prisoner of the place 
at which it is alleged that he committed the offence ; so that, he 
could not have been misled. 

It is charged, that A. B., ene-bushel of corn the property of 
C. D., in the county of Yaneey, then and there being found, 
did feloniously steal. take and carry away. This is sufficiently 
certain to support the plea of autrefois acquit or convict, and 
to inform the prisoner that he is charged with stealing the 
corn of C. D., at some place in the countyof Yancey. We see 
no reason for requiring greater certainty, in setting out the 
particular highway, or the particular part of the highway, of 
the State in the county of Yancey, in charging the offence of 
robbery on the highway of the State in said county. 

There is no error. This will be certified to the end &c. 


4’er Curiam. Judgment affirmed. 
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G. W. HOWEY and Wife, to use of R. R. REA os. J. M. MILLER. 


It is the right of every creditor to have his debt paid to himself, and a 
law; authorizing payment to be made to another person without the 
consent of the creditor, is in derogation of this common right, and 
ought to be strictly construed:; 


Therefore, as section 265, C. C. P., authorizing “any person indebted to 
the judgment debtor to pay to the sheriff the amount of his debt, &c.,” 
is worded in the singular number; i was héld, that said section, 
especially when considered in connection with sections 264 and 266, 
did not apply to cases where there are several debtors in the same judg- 
ment. 


Crvit Action tried before Z/enry, J., at a Special Term of 
Meckiensure Superior Court, January, 1872. 

The plaintiff declared on the following bond’: 

“ $787.79. Cuarvorte, Jan. 22d, 1861. 

One day after date I promise to pay Mary Jane Stitt seven 
hundred and eighty seven dollars and seventy-nine cents. 

J. M. MILLER, [Sea!.] 

The following credits were endorsed : 

$100, Feb. 25th, 1863 ; $103, Oct. 1867; $100, April 27th, 
1869 ; $35, July 3d. Signed, J. N. Hunter.” 

It was admitted that the obligee in the bond had intermarried 
with the plaintiff Howey, and the complaint alleged that Rea 
was the owner of the bond, having purchased for value. 

Detendant, in his answer, insisted that Howey and his wife, 
before the transter to Rea, had sold the bond to one Hunter 
for value, and that while Hunter was the owner there were 
various judgments against him in Mecklenburg Superior Quurt ; 
that executions were issued upon these judgments against 
Hunter, and that they were paid to the sheriff by the defend- 
ant. Several judgments are set out in defendant’s answer, and 
were all against Hunter and other parties. Upon the trial, he 
proposed to prove that executions were issued upon the judg- 
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ments, were in the hands of the sheriff, and were paid as stated 
in the answer. 

Plaintiff objected to the evidence. The objection was over- 
ruled. Defendant exhibited the executions, which were in the 
sheriff's hands in October 1869, and produced receipts from 
the sheriff, which were in the tollowing torm, &c.: “ Ree’d 
Oct. 16th, 1869, of J. M. Mil'er, two hundred and forty-eight 
dollars, in tull of an execution against S. F. Houston, J. N. 
Hunter and L. W. Osborne, the said Miller being a debtor of 
J. N. Hunter.” The sheriff testified that he gave the receipts 
exhibited. 

Defendant testified, that in 1867 Hunter had the bond in 
his possession, claiming it as his own; that he then, and tre- 
quently afterwards, and up to July 1869, demanded payment. 
Detendant offered to pay in notes and accounts, which Hunter 
refused; and he applied to counsel to know it the notes and 
accounts could not be made available to meet the bond in 
question. He placed several notes, &c., in the hands ot his 
counsel, and the payments were made to the sheriff by his 
counsel, and he did not know when. He stated that he had 
made no settlement with his counsel, and did not know whether 
they had collected the notes and accounts or not ; that Hunter 
applied to him for payment after he had been told that the 
bond was paid. Defendant received notice trom plaintiff, that 
he was owner of the bond before suit was brought; thinks 
after he had been informed that the bond was paid off. Notice 
of payment was given to Hunter 26th October, 1869. 

Plaintiffs’ counsel insisted that. the proofs offered did not 
bring the case within the provisions of section 265, C. C. P. 

The Court charged, that if the payments alleged were made 
to the sheriff, while Hunter was the owner of the bond in suit, 
and these payments and those endorsed were equal to the 
principal and interest of the bond, they should find for the de- 
fendant. That payments made by counsel were the same as 
payments made by the defendant. 
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The jury returned a verdict for the defendant. Motion for 
venire de novo. Motion overruled. Judgment and appeal by 
plaintiff. 


Guion, for plaintiffs. 
Jones & Johnston, for defendants. 


Pearson, C.J. The case turns upon the construction of 
‘sec. 265, C. C. P. If this section stood alone, we should be 
inclined to restrict its operation to cases where there was a single 
judgment debtor, and to hold that it did not apply to cases 
where there are several debtors in the same judgment. 

It is the right of every creditor to have the debt paid to him ; 
and a law, authorizing the debt to be paid to another person 
without the consent of the creditor, is in derogation of this 
common right, and is to{be construed strictly. Ot this character 
is the law in reterence to attachment, and garnishment in cases 
of non-resident and absconding debtors. The section under 
consideration extends the principle and introduces a provision 
for a voluntary garnishment ; where the judgment debtor is 
neither a non-resident or an absconding debtor, and without 
any allegation of fraud. 

For these considerations, as the section is worded in the 
singular number “ any person indebted to the judgment debtor, 


-&e.,” the court would hardly, if the section stood alone, feel at 


liberty to exterd its operation by adding the words “ or to any 


one of several debtors in the same judgment ;” for, such exten- 
‘sion might in many cases result in much inconvenience and in- 
justice to some of the several debtors in the same judgment. 


For instance, a judgment on a guardian bond and levy on the 
property of the principal; a debtor of one of the sureties 
pays to the sheriff the amount of the execution, and thus dis- 


charges the levy and deranges the order of liability. Any one 
can see the consequences that this officious and voluntary pay- 


ment to the Sheriff, instead of to the creditor, may lead to. 
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But the construction of this section is put beyond all doubt, 
by taking it in connection with sections 264 and 266: 

“When an execution against property ot the judgment 
debtor, or any one of several debtors in the same judgment 
&c. ; Sec. 264 paragraph 1. This has reference to cases where 
the execution has been returned, “ unsatisfied.” “ After the 
issuing of an execution against property, on affidavit, &c., that 
any judgment debtor has property which he unjustly refuses to 
apply, the Court or Judge may by order require the judg- 
ment debtor, &c ;” Paragraph 2. This has reference to cases 
where the execution is in the hands of the Sheriff. 

‘“* After the issuing ot execution against property any person 

indebted to the judgment debtor may pay to the Sheriff, &c,” 
sec. 265. This, like paragraph 2 of sec. 264, has reference te 
cases where the execution is in the hands ot the Sheriff. These 
contemplate cases where there is a single judgment debtor, and 
the words “ or any one of several debtors in the same judg- 
ment,” in paragraph 1, sec. 264, are omitted. It must be 
taken that the words were omitted on purpose, and the Court 
is not authorized to supply them, or to give to sec. 265 the 
same operation as if the words had been used. Again, “ After 
the issuing or return, of an execution against property of the 
judgment debtor, or ot any one of several debtors m the same 
judgment, &c.;” Sec. 266. Here the words are set out, and 
the section is made applicable to cases where there are more 
than one judgment debtor. This makes the question of con- 
struction too plain to admit of further discussion. 

There is error. 


Ventre de novo. 





Per Curiam 
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W. K. WILCOXON os, B. C. CALLOWAY and’P. M. CALVERT. 


In an executory contract for the sale of land, the payment of the pur- 
chase money constitutes the vendee the owner in Equity, and he has a 
right to a conveyance from every person having the legal title with 
notice of his claim ; 

Therefore, where a person contracted to buy two tracts of land, repre- 
sented in the description to contain one hundred acres, when, in fact, 
there were only sixty-six acres, and paid three fourths of the purchase 
money, and the vendor afterwards sold the same land to a third person, 
who had notice of the previous contract, and became insolvent; it was 
held, that a deficiency of one-third of the number of acres was a ma- 
terial matter, and-that the purchaser was entitled against the vendor, 
and those claiming under him, with notice, to a conveyance and an 
abatement of the price. 


It is not a general rule that the abatement shall be in the proportion of 
the deficient quantity to the quantity purchased. Improvements, nat- 
ural advantages, &c., are to be considered. In such cases the only 
mode of estimating the abatement is by a reference, to ascertain how 
much more was given by reason of the supposed additional quantity. 


[ Ward v. Ledbetter, 1 Dev. & Bat. Eq. 496; Gentry v. Hamilton, 3 Ire. Eq. 
299; Jacobs v. Love, 2 Ire. Eq: 286; Leigh v. Orump, 1 Ire. Eq. 299, 
cited and approved.]} 


Crviz action tried betore Mitchell, J.,at Spring Term, 1872, 
of Wixes Superior Court. 

The plaintiff complained, that the detendant Calvert con- 
tracted to sell him, for the sum of $200, two tracts of land, each 
containing fifty acres. That at the time of the trade he paid 
defendant one hundred and fifty dollars, and the bargain was 
that the land should be run out, and if there were one hun- 
dred acres plaintiff was to pay $50 more; it there was a defi- 
ciency it was to be deducted trom the price paid ; if an excess 
he was to pay for the excess at the rate of $2 per acre. That 
the land was surveyed according to the contract and there were 
only sixty-six acres. That thereupon defendant applied to 
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Calloway who owned worthless lands adjacent to the land sold, 
and bought of him enough to make up the 100 acres, had it 
run out with the land sold, but plaintiff refused to receive it, 
and demanded title of Calvert tor the sixty-six acres, and that 
he should refund what he had paid over the price of the 66 
acres, at $2 per acre. That Calloway, with a full knowledge of 
these facts, purchased the 66 acres, and had taken a deed for 
the same. 

Complaint asked that Calloway be declared a trustee of the 
legal title for plaintiff, and be compelled to convey the same 
to him, and that plaintiff have judgment against Calvert for the 
excess of the price which he had paid. 

Calloway alone answered, and judgment was taken against 
Calvert for want of answer, he having left the State and been 
brought in by advertisement. 

Plaintiff offered in evidence a written contract between Cal- 
vert and himself, and then offered to prove, that before the 
written contract was signed by Calvert, it was agreed between 
them that the lands were to be run out, and if 100 acres plain- 
tiff was to pay $200; if there was a deficiency it was to be de- 
ducted from the price at the rate of $2 per acre ; if an excess to 
be added at the same rate. Defendants’ counsel objected to 
this testimony, but it was admitted by the Court. Defendants 
excepted. Plaintiff offered to prove that the contract, as proved 
by the witness, was made both before and after the signature 
of the written agreement. This was objected to, but admitted 
by the Court. The material portion of the written contract 
is set forth in the opinion of the Court. Verdict for the plaintiff. 

The Court rendered judgment according to the prayer ot 
the complaint. Defendants appealed. 


Folk, for the plaintiff. 
Armfield, tor the defendants. 


Ropmay, J. On the 13th January, 1868, the defendant 
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Calvert agreed to convey to plaintiff a good title in fee to “ all 
that certain piece or parcel of land known as the Turkey Pen 
tracts, two separate parcels or tracts, fifty acres each, entered, 
one by Neal and William Calvert, Sr.. and the other by 
Williaa Calvert and son Neal, these tracts lying and joining 
B. C. Calloway at this date,” on Ist April, 1865, provided 
that by that date the plaintiff should have paid Calvert $200, 
or its equivalent. It appears that at the execution of this con- 
tract the plaintiff paid the defeadant Calvert $150 on the 
contract. The land was afterwards run out and found to con- 
tain but 66 acres. Afterwards Calvert sold the land to 
Calloway for value, but (as is not denied, and it is there- 
fore assumed to be true) with notice of the previous con- 
tract with plaintiff. 

As Calloway bought with notice, he stands in the shoes of 
Calvert so far as respects his liablility to convey the land. We 
think the judgment of the Court below to that effect was 
right. Ward v. Ledbetter, 1 D. & B. Eq., 496. 

The next question then is, is the plaintiff entitled to com- 
pensation for the deficiency in the quantity, and by what rule 
is that compensation to be ascertained ¢ 

The land is described in the contract as two tracts of fifty 
acres each, but run out only sixty-six acres in all. Both par- 
ties scem to have had equal opportunity of knowing the 
«juantity of the land, and were equally ignorant of it. There 
are no allegations of fraud or wilful deception. It is a case of 
mutual mistake. But upon a contract tor a hundred acres, 
even though there is no suggestion that the vendee, for any 
reason, desired exactly that quantity, or that quantity was ot 
any value except as quantity, yet a.deticiency of one-third 
must be held material, and would probably entitle the vendec 
to rescind the contract if he chose to do so, or at all events, tu 
an abatement of the price. In Gentry v. J/amilton, 3 Ire. 
Eq. 376, there was a deticiency of 355 acres out of a tract de- 

scribed as containing “1,670 acres, more or less.” In Leigh 
30 
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‘v. Crump, 1 Ire. Eq..299, the land was described as contain- 
‘ing 1,000 acres, more or less, and it contained in ‘tact only 600. 
In both those cases the jpurchaser was held entitled to an 
‘abatement. See also Jacobs v. Locke, 2 Ire. Eq. 286, and Fry 
‘Spec. Pertor. 191, 248, 8. 801, #illiard Vend. 331, 273, 277, 
328. In this case, the vendor ‘heving received payment of 
three‘tourths of the purchase money, and being insolvent, the 
‘purchaser is clearly entitled against ‘fim, and against a pur- 
chaser trom him, with notice to have a-conveyance with an 
abatement of the price. 
By what rule shall ‘the compensation or abatement be ascer- 
‘tained? | 
It is not the general rule that the abatement shall be in the 
proportion of the deficient quantity to the quantity represented. 
Such a rule would ‘in many cases be plaiuly unjust. As if the 
part which the vendor could convey comprised valuable build- 
ings, or mines, or a waterpower, while the part which he could 
not convey was wiimpreved or sterile. But this supposes 
some definite piece of land to which the vendor is unable to 
make title as was the’case'in -Jacobs v.'Leche ubi sup. Take 
the case of a contract to convey a definite tract represerited as 
containing 100 ‘acres which runs out 66 acres only, if there 
were buildings or other things 6t'value upon the tract, it woulé 
not be fair to calculate the value of the deficient acres by an 
average, obtained’ by dividing the price agreed to be paid, by 
the number of acres agreed to be conveyed, because the purchaser 
has got the lan] upon which were the things which give it a 
peculiar value, and would not have got them over again had 
the quantity held out as represented. In such a case the only 
mode of estimating'the abatement would be by a reference to 
inquire how much more was given for the land by reason of 
the supposed additional:guantity. J/il/ v. Buckley, 17 Vee. 
394. In this case, however, it does not appear that any part 
of the land has been improved, or that there is anything to give 
any one part of it extraordinary value over any other part, and 
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«we do not-see why it will not be fair and reasonable to esti- 
:mate the value of the deficiency at the average;price per aere. 
That was:the course which seems to have -been adopted in the 
Court below, and no especial exception has+been taken to it 
ihere. 

In this opinion no allusion has been made to the evidence of 
a parol variation of the contract, because, if admissible, it would 
not have: varied the eonclusion we have come to. 


Per Coram. Judgment affirmed. 








STATE os. WILLIAM HANEY. 


Where a homicide was committed in November, 1865, and it appeared 
that the prisoner and deceased belonged to the same army, and that 
the quarrel which preceded the homicide did not grow out of “any 
war duties or war passions,” but out of a private transaction between 
the parties; i¢ was held, that in such a case the amnesty act did not 
apply. 

Where a billof indictment for murder did not allege the time of the 
death, nor that it occurred within a year and a day trom the time when 
the wound was inflicted, but.nsed these words, “of which said 
mortal wound the said J H. dittJanguist., and then and there did.idie*” 
Hell, that the.charge in the indictment was sufficient ; especially uader 


” the act of the General Assembly, Rev. Code, chap. 35, secs, 15.and 20. 
[State y. Orrell, 1 Dev. 139, cited and approved. | 


This was-an indictment for murder, tried beforeAZenry, J, 
at Spring Term, 1872, of Yawexy Superior Court. 

The, prisoner was charged with the murder of James Haney. 
The evidence was that the homicide was committed in Novem- 
ber, 1865. 
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The quarrel grew out of a misunderstanding concerning a 
discharge which the deceased had purchased from the prisoner, 
and which the deceased desired the prisoner to take back, 
and to give up a pistol, &c., &e. The prisoner refused to 
recant the trade, and an altercation took place in which the 
deceased was shot and killed by the prisoner. It was agreed 
by the Solicitor and the prisoner’s counsel, that the deceased 
and prisoner, in the early part of the war, both belonged to 
the Confederate army, and that afterwards they both joined 
the iederal army, from which they had both-been discharged, 
and returned to their homes sometime prior to the homicide. 

Prisoner moved for his discharge under the amnesty act, 
which was refused by the Court. Under a charge from the 
Court the jury found a verdict of guilty. Judgment of death 
was pronounced, from which prisoner appealed to this Court. 


Attorney General and Battle, tor the State. 
Ovide Dupre, for prisoner. 


tzapE, J. There is no reason to suppose that the homicide 
grew out of any “ war duties or war passicns,” so as to bring 
it within the benefit of the amnesty act. Long after the war 
was over, but prior to 1st January, 1866, the parties quarrelled 
about a trade which they had made while they were soldiers, 
and the prisoner kiiled the deceased. They were not enemies 
during the war, but were together in the same army on the 
same side, so that the transaction about which they subse- 
quently quarrelled was) not an act of hostility but of friendly 
dealing. We are of the opinion that the amnesty act does not 
apply. State v. Blalock, Phil. R. ; State v. Shelton, 65, N.C. It. 
There was a motion in arrest of judgment in this Court, 
upon the ground that the indictment did not charge the dime 
ot the death of the deceased, nor that it was within a year and 
day from the time when the wound was inflicted. The objec- 





















JUNE TERM, 1872. 





STATE vo. HANEY. 





tion would be fatal if it were sustained by the fact, for “it the 
death did not take place within a year anda day of the time 
ot receiving the wound, the law draws the conclusion that it 
was not the cause of death.” In State v. Orrell, 1 Dev. R. 139, 
the language in the indictment was, “ot which said mortal 
wound the said Penelope Orrell died” It did not state when 
or where she died, nor did it state that she then and there in- 
stantly died, as is usual to state. In that case the indictment 
was held to be bad, and judgment was arrested. 

The case before us differs from that in tnis: “ Ot which 
said mortal wound the eaid James Haney then and there did 
Janguish and then and there did dic.” It is to be regretted 
that there should ever be negligent departures trom established 
forms, and, in capital cases especially, experiments are very 
reprehensible; but still we think the indictment sufficient. 
“ Then and there died ” distinguishes it from the case of State 
v. Orrell, supra. The usuall torm is, “then and there instant- 
ly died.” And it is insisted that the omission otf “ instantly ” 
leaves the time of the death indefinite, and that it is made stil] 
more indefinite by the preceding words, “ did languish.”- And 
that “ then and there did languish” and “then and there did 
die,” are inconsistent. From the omission of the word in- 
stantly, and from the insertion of “did languish,” we infer 
that the deceased did not die immediately ; but still, from the 
words, “then and there died,” we infer that he died at that 
place and on that day. This construction is in consonance 
with our statute, which provides that in criminal proceedings 
“ judgment skall not be stayed by reason of any informality 
or refinement, if in the bill or proceedings sufficient matter 
appears to enable the Court to proceed to judgment.” And 
again: “No judgment upon any indictment, &c., shall be 
stayed, &c., nor fur omitting to state the time at which the 
offence was committed in any case where time is not of the 
essence of the offence, &c.” Rev. Code, Chap. 35, Sees. 
15 and 20. 
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There is no error. This will be certified to the end that 
there may be judgment and execution according to law. 


Per Curiam: No Error. 








STATE os, GREEN BROWN. 


Under the act of 1868-69, chap. 209;-see. 4, the wife is a competent wit- 
ness against her husband “as to the fact of abandonment, or neglect to 
provide adequate support.’ She isnot, however, a competent witness 
to prove the fact of marriage. 


This was an indictment: tried before Clarke, J., at Spring 
Term, 1872, of Grexn Superior Court. 

The first count in the indictment charged the defendant 
with wilfully neglecting to provide an adequate support for his 
wife and children. The second count charged a wilful aban- 
donment of his wife, &c., &c. 

The only witness introduced by the State was Cherry Brown, 
who was asked if she was not the wife of the defendant. The 
question was objected to by the detendant, but admitted by the 
Court. There was a verdict of guilty. Judgment and appeal. 


Attorney General, for the State. 
Smith & Strong, for the defendant. 


Pearson, C. J. It is a general rule of evidence at the com- 
mon law, that husband and wife are not competent witnesses 
for or against each other. This rule is based upon the ground 
of public policy in reterence to the delicate relation, calling for 
the utmost confidence, between man and wife. An exception 
is made in the instance of an assault and battery by the hus- 
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band on the wife. This exception is allowed on the ground of’ 
the necessity of the case. 

A further exception is now claimed by the force and effect 
of the statute. Acis1868-"9, ch. 20% see. 4. 1b is not for the 
Courts to call in qnestion the wisdom of a statute which at- 
tempts. te compel men to provide for their wives and children, 
by means of a fine that impoverishes, and imprisonment that 
puts it out of the power of the man to be of any servize : it is 
our duty to ascertain the intention ot the.law makers, and to 
give effect to it in such a way as to interfere ‘as little as pos- 
sible with the rules and principles of the common law, on the 
assumption that it was the intention.to depart from, them only 
so far-as-it might be- necessary to carry into effect, the policy ot 
the statute-as indicated by its words and genera]; meaning. 

The statute under consideration makes another exception to 
the general rule of evidence, and the wife is made a competent 
witness, “as to the fact of abandonment, or neglect to provide 
adequate support.” 

This departure from the general rule. off evidence may have 
been suggested upon the idea ot necessity, as such matters 
come peculiarly within the knowledge of the wite; but in re- 
gard to the fact of marriage thene can be no such necessity. 
Marriage is a relation which the Jaw supposes will be entered 
into under circumstances of great solemnity, and usually with 
openness and much notoriety, and in all cases there must be a: 
license duly obtained, and the ceremony must be performed by 
a Justice ot the Peace, on a Minister of the gospel. So the 
idea of a necessity fon making the wife a competent witness to 
preve the tact of the. marriage is out of the question.: The. 
evils of allowing such an exception to the general rule of evi- 
dence can hardly be enumerated. Make any woman a com- 
petent witness to prove that she is my wife, and that the mar~ 
riage ceremony between us had been duly performed! But 
it is not necessary to enter further into this subject. The ex- 
ception to the general rule of evidence is expressly confined to 
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the fact of abandonment or neglect to provide adequate sup- 
port. This exeludes any other exception. We should not have 
discussed it at all except forthe purpose of letting it be known, 
that no departure from the rules of evidence, which have been 
accepted by the Courts, as sanctioned by the wisdom of ages, 
can be allowed unless it be so expressly enacted. Ifa gap is 
made at one place the Courts will not come to the conclusion 
that the intention was to take away the whole fence. 
There is error. 


Per Curt. Ventre de novo. 








ISRAEL CABLE ¢s. PETER R. HARDIN. 


Where a note was given in 1862, for the loan of Confederate money, 
and afterwards, in 1864, the obligor tendered the amount due in Con- 
federate currency, a portion of which was received, and a new note 
given for the rematnde: ; it was held, that the cld debt must be regarded 
as paid, and the transaction a new joan and the scale applied as of 
that date. 

When the pleadings state the same material facts, and no issue can be 
joined, it is proper for the Court to withdraw.the case from the jury, 
and determine it as a question of law. 

[| Robeson +. Brown, 63 N.C. 554; State v. Cordon, 8 Ired. 179, cited and 
approved. } 


Crvm Action, tried before Tourgee, J., at Spring Term, 
1872, ot ALamance Superior Court. 

The action was brought for the recovery of money due on a 
bond dated August 25th, 1864. Upon the trial the plaintiff 
offered to show the consideration of the bond. His Honor 
refueed to allow the evidence, holding that when the pleadings 
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make no issue of fact it was a question of law for the Court to 
decide. A juror was therefore withdrawn, and the Court ad- 
judged that the plaintiff have judgment tor the amount of the 
bond sued on according to the scale of Confederate money at 
the date ot the bond, less the set-off admitied by plaintiff. 
From this ruling and judgment plaintiff appealed. The facts 
set forth in the pleadings are stated in the opinion of the Court. 


Parker, for plaintiff. 
Dillard & Gilmer, for defendant. 


Ropman, J. 1. We think the Judge was right in taking 
this case from the jury and holding it a question of law for 
his decision. The parties by their pleadings stated the same 
material facts, and there was and could be no issue of fact joined 
between them. 

2. From the pleadings the case is this: In November, 1862, 
the defendant borrowed of plaintift $1,100 in Contederate 
money, and gave him a bond for that sum with a surety, the 
plaintiff agreeing to receive payment in Confederate money. 
When this bond was payable is not stated, but it is not mate- 
rial. On 25th Angust, 1884, defendant tendered payment to 
plaintiff in Confederate money, when plaintift desired defen- 
dant to keep it, and agreed to accept payment of the excess 
over $1,000, to take the note ot the defendant for that sum 
without surety, and to surrender the original note, all of 
which was done, and the note for $1,000, then given, is the one 
now eued on. The first bund was enrrendered to the defen- 
dant. 

The defendant also sets up in his answer certain smal] set- 
offs, which we are told by counsel were admitted. 

The only question which we are called on to devide-is, whether 
the plaintiff is entitled to recover according to the scale appli- 
cable to November, 1862, or to August, 1864. 

By the act of 1866, and subsequent acts in pari materia, as 
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they have been construed by this Court, certain general rules 
have been established, which as far as they touch the present 
ease, are as follows: 

lh. Where the note complained on was given on.a loan of 
Confederate money, the scale is applied at the date of the note. 

2. When it was given on a purchase of property,.the recov- 
ery will be fur the value of the property at the time. Lobeson 
v. Brown, 63 N. C., 554. 

Now, was the consideration of the note of 1864).a loan of 
Confederate money, or a purchase ot property ¢ If the tormer, 
the scale for that date must be- applied by the statutes; it. the 
latter, the plaintift will recever the value of the property. pur- 
chased of him by the defendant, which was $1,000 reduced 
according to the scale tor 1862. 

We think it was substantially a loan of Confederate money.. 
If the plaintiff had transterred the note of a stranger in con~ 
sideration of detendants note, it would have been a sale. But 
the note transferred, or rather surrendered, was that of the 
detendant, and it was neceesarily destroyed by the act of trans- 
fer. By asale something passes trom the vendor to the vendee ;, 
and we-eannot conceive of a sale in which the thing transterred. 
is destroyed vy the very act ot transfer. 

_ Here nothing passed ; a right of action was extinguished! 
The transaction resembles what the civil lawyers call 
a novation, which is defined by Pothier (1 Pothier Oblig. 566) 
as the substitution of a new debt tor an old. The old debt is 
extinguished by the new one contracted in its stead. And he 
says (p. 563,) “ the ettect ot a novation is, that the former debt 
is extinguished in the same manner as it would be by a real 
payment.” And all hypothecations and securities to the old 
debt are extinguished with it, unless expressly reserved, which 
it seems may be done. The ncvation of the civil law corres- 
ponds in ite effect on the old debt most closely with what the 
common law calls an accord and satistaction. It is settled by 
numerous authorities that if a debtor pays a part of the debt 
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and/gives-anew note for the residue, which is accepted in satis- 
faction;.the old'debt is extinguished as it would be by a pay- 
ment. Séatev. Cordon, 8 Ire. 179;Stony’s Prom. Notes, 404, 
408; Cornwell v. Gould, 4 Pick. 144; Hare v. Alexander, 2 
Mete. 157 ;. Gabriel v. Draper, 80 E. C. L. R. 

The transaction. in this case must be regarded as if the deten- 
dant had paid:the old debt, and then borrowed $1,000 out ot. 
the sum paid. 


Per Curiam. Judgment aflirmed. 








STATE OF NORTH CAROLINA on relation of JOSEPH 8, JONES, 
as Trustee, os. JACOB BROWN. 


In an action on a guardian bond, the right of the relator to sue under 
the former system of practice and pleading ean be raised by demurrer, 
or on the plea of the general! issue. 

Under the old system, a trustee appointed’ by a Court of Equity is a 
proper relator in an action on a guardian bond to recover the trust 
fund. 


A bond may be given as a security for equitable rights, and the non per- 
formance of the decree of a Court of Equity in relation thereto may be 
assigned as a breach of the bond. 


This was an action of debt on the guardian bond of Ridley 
Brown as guardian of Mary F. Brown, to which the defendant 
Jacob F. Brown was surety. It was brought in the name ot 
the State on the relation of Jones, who was substituted as trus- 
tee under a decree of the Court of Equity of Warren county, 
at Fall Term, 1863. On the trial at Fall Term, 1871, before 
Watts, J., there was judgment for plaintiff, and defendant ap- 


pealed. 
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The facts are sufficiently stated in the opinion of the Court. 


Moore & Gatling, for the plaintiff. 
Batchelor and Plummer, for the defendant. 


Rorman, J. This is an action begun on 10th March, 1868, 
in the name of the State “on the relation of Jones, trustee, to 
the use of L. B. Eaton, appearing by S. W. Eaton his guar- 
dian,” against Ridley Brown and Jacob F. Brown. The writ 
was returned to Spring Term, 1868, of the Superior Court for 
Warren county, executed on Jacob Brown, but not on Ridley 
Brown. At the same Term a nol. pros. was entered as to Rid- 
ley Brown, and judgment by default taken against Jacob 
- Brown, with an order ot inquiry as to damages, to be executed 
at next term. The case was transterred to the docket of the 
new Superior Court in August, 1868; and at Fall Term, 1868, 
of that Court, the case is continued to Spring Term, 1869, when 
the bankruptcy of Ridley Brown is suggested ; a nol. pros. is 
entered as to him fur the second time; and Jacob F. Brown 
pleads “ general issue, (execution of bond admitted) payment, 
release, accord and satisfaction,” and it is reterred to the clerk 
to state an account ot the guardianship of Ridley Brown. Af- 
terwards that reference was set aside and one Davis was made 
referee, who, at Fall Term, 1871, reported an account to which 
exceptions were filed by defendant, Jacob-F. Brown, which 
were overruled, and judgment given against him tor the sum 
fuund due by the report, from which he appealed to this 
Court. 

It is contended for the defendant that the action cannot be 
maintained on the relation ot Jones, trustee, &c. It is neces- 
sary to notice, very briefly only, the position of the counsel for 
the plaintiff, that the question was concluded by the refusal of 
the Judge to non-snit the plaintiff. A plaintiff cannot be com- 
pelled to be non-suited if he is actually in Court prosecuting 
his action. Moreover, such a refusal concludes nothing ; every 
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ground on which a defendant could ask for an opinion of the 
Court adverse to the right of the plaintiff, would continue open 
to him at the trial by asking instructions trom the Court, and 
excepting if improperly refused. It is also a misconception on ~ 
the part ot the plaintiff that the question is one of jurisdiction 
arising out of some personal disability of the plaintiff. The 
State is the plaintiff of record, and can be under no disability. 
In not one of the cases was the objection to the relator taken 
by plea in abatement, and it would be difficult or impossible to 
draw such a plea. It would necessarily be in substance a plea 
that the condition had not been broken, and so be a plea in 
bar. 

To understand the true nature of the objection, and ascer- 
tain whether it is now open to the defendants, it will be neces- 
sary to look at the course of pleading in actions on official or 
other bonds with conditions. 

Rev. Code, ch. 54, sec. 5, enacts that a.l bonds taken trom 
guardians shall be made payable to the State, and any person 
injured may, at his own costs, prosecute a suit thereon, and 
recover all damages he may have sustained by reason of the 
breach of the conditions thereof, and if judgment shall be 
rendered against the relator, he shall pay the costs. The rela- 
tor who may prosecute the suit in the name of the State is any 
person injured by the breach of the condition. He must be 
named as relator in the writ of capias, because it is necessary 
for that to show by whom the suit is prosecuted, in order that 
it may be eeen that some one, and who, is responsible fur 
costs, and also because the writ usually and properly, after de- 
manding the debt, contains the formula, “ which the defendant 
detaius to the damage ot said Jones ten thousand dollars.” 

The declaration tollows the writ, and after setting out the 
bond, with its condition, assigns a breach by which the relator 
was injured to a certain amount, &c. 

If the defendant meant to take issue in law, that the relator 
was not a person that could, in law, be injured by the breach 
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assigned, he might have demurred. That was not-done ‘here. 
He might also plead denying the breach. Ir this case the do. 
fendant pleads “ General issue, execution of bond admitted,” 
&e. Certainly this was a very informal way of pleading per- 
formance, and it is unly by making great allowance for the loose 
and inaccurate’mode ot pleading that vas general before the 
present Code, that it can be considered to have that effect. As 
no objection was taken to it we construe it in that way. The 
authorities hereinafter cited show that the defence was held 
available under the plea of the general‘issue. By this plea an 
issue of fact is made fora jury. Upon this the relator would, 
of course, be-entitled to recover orfty such damages as_ he had 
sustained by the breach. So that a question of law is in- 
volved, the same which would have been presented directly by 
the demurrer at a previous stage of the case, viz: whether the 
person alleged to be injured by the breach was in law injured? 
Does he come within the condition of the bond? Upon this 
the Judge will instruct the jury at the trial. It isin this way, 
and at this stage of the proceedings, that the question arises in 
this case. The exact shape of the question, and the precise 
time in which it would occur, might be varied by the form of 
the report of the referee, and ot the exceptions thereto, &e. 
But still the Court must decide this question before or at the 
time of final judgment. We have said enough to show that 
the defendants had a right to raise this question at the trial. 
The Judge held this question in favor of the relator, and by 
the appeal we are called on to decide-it. 

We may be excused for expressing our regret at being com- 
‘pelled to decide questions of practiec arising ont of the fact 
that, under our former system, legal-end equitable rights were 
: administered in different Courts, awd. out of the rule of the 
Jaw Courts that they would take ne-notice ot equities. Our 
edecision must be founded on a state of the law which has 
jpassed away,and though from its importance to.the, present 
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parties, it requires and has received our patient consideration, 
yet it is of no importance to any one else. 

In deciding such a question we teel bound to decide in exact 
accordance with the rele ‘established by previous decisions, if 
-such a rule can be found applicable; but if no such can be 
‘found, then of course we are obliged to decide upon what 
seems to us the reason which governs the case. We have ex- 
atnined all*the authorities to which we were referred by the 
learned ‘counsel. . 

State v. Lightfoot 2, Ire. 306, was an action on a constable’s 
bond; the relators were two of the members of the firm of 
Evans, Llome & Co. ; the breach assigned was that the consta- 
ble had failed to pay to the relators a sum collected by him of 
London, who was a member of the firm when the claims‘were 
put into hig hands, but who had ceased to be so befure'the 
breach. The Court say that the persons with whom ‘he con- 
tracted (that is all the original partners) were in contemplation 
ot law the persons injured, and the plaintiits were not entitled 
to recover. 

The Governor v. Deaver 3. Ire. 56, was also on a constable’s 
bond, and the claim given the constable to collect was assigned 
by the relator to a third party afterwards. The Conrt held 
that the action was properly brought on the relation of the 
person whe had put the claim in the hends of the constable, 
because the-contract ‘was made with him. 

State v. ‘Glark 1u, Ire 172, was an actio.. on an administra- 
tion bond. Whe relators were husband and wife, the wife was 
one of the distributees of the intestate, but they had assigned 
their interest to-one Smith, before action‘brought. The Court 
held that the legal title being in the relaters, and not assignable 
at law, they were properly made relators,tinstead ot Smith. 

State v. Miller, 11 Ire. 235;was-an action on a Clerk’s bond. 
The Court held that the relator must be the person entitled te 
the legal interest. 
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The cases on Constable’s and Clerk’s bonds we think have 
no application. It would not be difficult to assign reasons, but 
rather than be prolix we forbear to do so. We conceive that 
the case ot the State v. Clark lays down the rule to be follow. 
ed. The relator must be a person having a degad interest in the 
performance of the duties which the guardian assumes. So 
the question is reduced to this: Did Jones have a legal interest ? 

In 1858, Ridley Brown became the guardian of Lucy 
Brown and made the bond declared on. In 1860, the ward,: 
in contemplation of marriage, conveyed all her personal prop- 
erty, consisting of slaves, bonds, &c., to her said guardian, to 
hold in trust, and in 1861, she and her husband joined ina 
deed conveying all her interest under the deed of 1860, to 
Jones, in trust. So that under this deed Jones had nothing 
but an equitable interest in any part of the property. Conse- 
quently funder the cases cited he conld not recover upon a 
breach of duty by the guardian to him, arising out of his equit- 
able estate ; that is, he could not sue as relator by virtue of 
such estate. 

We are now obliged to consider another question. Under 
the former system otf pleading, in an action on a penal bond, 
no breaches were actually assigned ; but it was considered that 
the plaintiff assigned all the breaches which his case entitled 
him to do. Lappily so loose a practice has disappeared under 
the Code, but we must respect it, in cases that began under it. 

The relator and Samuel Eaton filed a bill at October Term, 
1862, of the Court ot Equity for Warren County, against Itid- 
ley Brown, as guardian and trustee as aforesaid, and against the 
ward and her son La Fayette Eaton. At October Term, 1863, 
it appearing that Brown desired to be relieved of his trustee- 
ship, the Court substituted Jones for him, and ordered that 

Brown convey to Jones “all the property, estates, rights and 
credits ” mentioned in the deed of 1860, and deliver to him 
* all the slaves, securities, and other property and estate,” held 
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, and admitted to be held by him under that deed; and. it was 

referred to the master to state an account, &e. ) 

4 At October Term, 1866, it was ordered that Brown poy to 
Jones as trustee 82,000. 


We must therefore aseume that the ion has in this suit 
) assigned as a breach of the bond sued on, a refusal or failure 
! by the guardian to perform each ot these decrees. The ques- 
i tion then arises whether by force of these decrees the relator 
ja~person injared under the Act, and whether he comes witli: 
in the condition ot the guardian bond, which is set out in the 
case and contains these words: “ Now if the said Ridley 
Brown shall faithtully, &c., and deliver up, pay to and) possess 
the said wards of all such estate ur estates as they onght to be 
possessed of, or to such other persons as shall be lawfully em- 
powered or authorized tu receive the same,” «c. 

We think it ean scarcely be doubted that a person to whom 
a Court-of Equity has decreed that a guardian shall pay the 
fund, isa person injured by a refusal to do sv, within the 
sense of the act, and a person authorized to receive within 
the condition ot the guardian bond. A bond may be given as 
a security tor equitable rights, The only reason why a Court 
of law will not allow an equitable assignee to be a relator, or a 
failure to perform a duty which is regarded as such only in 4 
Court of. Equity to be assigned as a breach, is becausé 
Courts of law cannot determine equitable rights and duties; 
but when these have been determined by the proper Court, 
that difficulty no longer exists, and the nen-pertormance of the 
decree may be assigned as a breach. 

We think also that under the breach assigned arising out ot 
the failure to perform the decree of 1863, the question of dam- 
ages is an open one, and that the relator is not coufined to the 
sum ordered to be paid in 1866, which does not profess to be 
in tull. These decrees are not conclusive against the surety in 
one sense; they do not conclude as to him that in 1863, the 
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guardian had any funds, &c., of the ward, or that he owed the 
representative of the ward $2,000 in 1866. 

As to these'natters they are only evidence. But they must 
necessarily conclude him from denying that the relator repre- 
sented the ward, and was-entitled to the estate in the hands of 
the guardian whatever-it might be. 

This brings-us to the questions raised by the exceptions to 
the report, and as they are important and perhaps difficult, and 
‘were only slightly or not at all dicussed by counsel, we deter 
‘our judgment in order that these may be-argued again. 


Per Orrin. 
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JACOB WEST os. TORQUIL SHAW. 


1. Where the main question in dispute was whether the third corner of 
the defeudant's land stopped at L or “ proceeded on to 8;” held, that 
it was competent for the plaintiff, with a view of fixing the third cor- 
ner, to offer in evidence a deed to:defendant of later date than the one 

cunder which heclaimed in the suit, one of thescalls therein beigg:from 
a point indicated on the diagram asd, “ thence-south: 80 degrees east, 
6:65 chains to a stake and; peinters,” “ hia (the defendant's) “ own cer- 
ner;” it being established in connection therewith, that the course of 
this call was towards:L, and the distance falling short only 25 links; 
cand held further, that the evidence was admissible on two grounds: 
(1) As tending to show a recognition by the defendant of the dividing 
line between him and the plaintiff, to wit, from D. to,L, and as such, 
rshould be considered by the.jery, upon the question ef the lecationof 
the defendant's third corner at.L.* 

(2) As evidence tending torconfimm other evidence effered by plainti® 
of the declaratiens of the defendant, to the effect that his bargainer 
had marked the third corner at. L. 


2. lt is competent for one party to a suit, involving a question of boun- 


dary, to show that another party to such suit, pointed out a certain tree 
.as his corner, if the spot described by such witneas, is.by another «vit- 
ness, identified as the disputed corner. 

8. In questions of boundary, it is competent to provéMby surveyors, as @x- 
perts, that the marks on trees in a certain line are apparently of a cer- 
‘tain age. 


A. Where the. phraseology of a deed, under which one of the parties to 


-sach action claimg tire land, leaves it uncertain whether a pond is em- 
‘braced by it, or the line ranenear to it, but so as not to cover it, an in- 
struction prayed : “ that the land of the defendant.should be so located 
as to include within its boundaries the; (said) pond;” was properly ec- 
fused. 


5. Where, in such an action, the defendant's deed antier which he-claims 


the locus in gue, called for 153} acres, an instruction prayed “‘thatas 
1534 acres of the land” (the whole tract embracing originally the land 
covered by defendant's deed, conveyed™by one Benry Elliott to Smith & 
Elliott) “ was reserved by Henry Elliott in -hisdeed to Smith & Elliott, 
as before that time sold and conveyed to the defendant, that defendant's 
land should be so located as to secure to him that quantity of land ;” 
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held to be properly refused, it appearing that the defendant had re- 
ceived all the benefit of such fact that he was entitled to, by its being 
lett to the jury as a circumstance to be considered by them on the gen- 
eral question ot boundary involved in the cause, 

6. Where a call in the defendant's deed was “thence south 26} degrees 
east 45 chains to a stake and pointers,” which was admitted to begin at 
2 on the diagram, and by running course end distance to extend to 3, 
but was insisted by the plaintiff stoppcd et L, and there was evidence 
to show the existence of pointers at L, marked when the decd was 
made; held, “ that at the time of making the deed, (defendant's) 19th 
July, 1855, the second line” (beginning at 2) * extended from figure 2 
to the figure 3, that being the point where the distance gave out,” was 
properly responded to by an instruction, as follows: 

The corner at 2 being an admitted corner of the Torquil Shaw (defend- 
ant) 1534 acres, that after reaching 2 they should follow the course 
called for, admitted to be along the marked Jine leading from 2, and 
they should also run the distance called for in the deed, 45 chains to 3, 
where the distance gives out, uniess before reaching 3 the distance was 
controlled by a corner established at the making ot the deed, and indi- 
cated by some natural object as trees marked as pointers; that if from 
the evidence submitted to the jury, they were satisfied that such corner 
existed at L, as contended for by the plaintiff, then they should stop at 
L, as the third corner of the deed. 

7. There being evidence to show that a certain point opposite to L, 
marked as M on the diagram, was the fourth corner called for by the 
defendant's deed, and which point would be reached by running the 
third call from L, according to course and distance; held further, that 
an instruction that if the jary found M was the fourth corner, they had 
a right to reverse the line so as to find the Corner at the intersection 
with the second line. 

8. A tree marked and called for as a pointer, with a line of marked trees 
leading to another corner, must control distance. 


[The case of Safret v Hartman, 7 Jones 199, cited and approved. } 


The statement made by the presiding Judge is given in full. 
The annexed diagram indicates the points in controversy. The 
plaintiffs beginning corner is indicated by an arrow. The 
defendant’s corner by a hand. (See diagram.) 
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Crvit action for trespass on land, tried before Buazton, -/., 
at Fall Term, 1871, of Harnerr Superior Court. 

Action commenced 27th September, 1870. 

The locus in guo is designated on the annexed plat by L, 
M, N, 5, 4, 3, marked “ Disputed.” The plaintiff read in evi- 
dence a deed from Smith & Elliott (Jno. D. Smith & Geo. 
Elliott) to himselt dated the 1st December, 1859, for 1,856 acres, 
more or less. There was no dispute as to the location of this 
deed, it commenced at A, and is designated by A, B, C, D, E, 
F, G, T, I, J, K, L, M, N, O, P,Q, R,S, T, covering the land 
in dispute. The call in the deed from the corner represented 
at K, is “then south 60 degrees, cast 6 chains and 65 links to 
a stake and pointers, T. Shaw’s corner, ther with his line north 
634 degrees, east 31 chains, 29 links to a sinal] gum and gum 
pointers on the south side of Reedy branch, then north 23 
degrees west, 11 chains, 40 links toapine with gin and maple 
pointers in the Reedy branch, then up the various courses of 
the Reedy branch to T. Shaw’s beginning corner, then north 
10 degrees west, 43 chains, ete.,” giving the various calls to the 
beginning at A. Under the deed the plaintiff entered in 1859, 
and continued in possession of the land embraced therein, in- 
cluding the disputed part, when two years ago the dcfendant, 
under a claim of right, entered upon the disputed part, back- 
boxed the trees, and cut timber, tor which acts this suit was 
brought. 

There was evidence of the amount of damages. 

The defendant read in evidence a deed trom Henry Elliot 
to Sinith & Elliott, the parties under whom the plaintiff claims, 
dated 3d March, 1855; which deed, atter giving the boundaries, 
has this recital “containing 2,925 acres, including 155} acres, 
I have sold to Torquil Shaw, and is not here intended jto be 
conveyed.” 

The location of the deed was agreed upon; its boundaries 
ran all around the land both of the plaintiff aud defendant, and 
included the land ot both. 
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The defendant next read in evidence a deed from Henry 
Elliott to himself, dated 19th January, 1855, for 1554 acres, 
more or less, deseribed as follows: Beginning at a stake and 
pointers on thie south: side of the Reedy branch above Torquil 
Shaw’s house, and'runs soutit 634 degrees, west 28 chains 80 
links to a stake and’ pointers in a small branch; thence sonth 
264 degrees, east 45) chains: to a stake and. pointers; thence 
north 634 degrees, cast 2% chains, 20 linkts-to a small gum and 
gum pointers on the south side of the Reedy branch; thence 
north 24 degrees, west 11 chains, 40 links to pine with maple 
and gum pointers on tle Reedy branch; thence up the-varipus 
courses ot the Reedy branch,so as not to intenfere with a small 
pond of water on said branch,.reserved fur the-benefit of Smitt 
& Elliott’s Steam Mill, to the-beginning;. containing 156¢ acres, 
more or less.” 

It was agreed that the beginning corner of this deed was a 
}, as represented in the plat; also that running frem 1, the 
course and distance called for at the second corner was at 2. 
Tk was also agreed that the course of the line from 2, as called 
for, was te: be followed, to-wit :: south 264 degrees east. The 
point in dispute was where the line running from the corner 
at 2,in the direction south 26$ degrees east, was to stop; 
whether at L, as claimed by the plaintiff, or at 3, as claimed 
by the defendant. If it went to 3, and the remaining lines 
were run according to course and distance-called for, the figures 
1, 2, 3, 4, 5 would represent the defendant’s land and include 
the disputed part, so that he would be no tresspasser, as he 
held the oldest deed trom Henry Elliott, under whom both 
claimed. But if it stopped short at L, and the remaining 
lines were run as called for in the deed, then the figures 1, 2, 
L, M, N, would represent the defendant’s line, and the dis- 
puted part would be left out of his line, sothat he wonld be a 
tresspasser. For the defendant, it was in evidence, that there 
was a marked line of trees, apparently as old as the defendant's 
deed, from the beginning corner at 1 to 2; also from 2 as far 
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as L; at L was a stake.and oak pointers; I: was distant from 2 
88 chains; there was.no marked line between I and 3; there 
was nothing to indieate 9 corner.at 3; the distance from 2 to 3. 
was 45 chains, being the distance called for in the deed to de-. 
fendant. By exteading line 2, 5, beyond 3, 1 chain and 26. 
links, a point is reached: where, upon a reeent survey made for 
the defendant two years ago. by ene McLean, a stake and pine 
pointers were marked as a corner ; from, this pot there is an 
old marked line tor about 15, chains in. the direction of 4, of 
apparently the same age as the marked line 1, 2 and 2, L; at 
the end of the #5 chains the old marked line gives out, but the 
same surveyor, at the instance uf the defendant, and in con- 
tinuation, as defendant stated, of the old line survey made by 
Henry Ejliott, went on to 4, and, there placed a stake with pine 
pointers as a corner, in place. of a gum, which defendant 
stated to a witness used to, be there. 

These statements were made by defendant, in prosence of 
plainti¥, while the survey ordered for this trial was going on. 
The survey made by McLean was made two yearsago. There 
was noshing at 5, to indicate a, corner. except a stake, which 
McJean set up ina field cultivated by plaintiff, It was re.ched, 
by following course and distange. called for ag 4th line in de- 
fendant’s deed, bat is on the north side. of Reedy branch, in- 
stead of on the south side as called for. By running the lines. 
froma 3 to 4, and from 4 to 5, the small pond referred to in the. 
deed from Henry Elliott to defendant, and indicated on the plat 
midwey between 5 and N, would be included in, detendant’s 
boundary bnt it would not be interfered with by defendant’s deed 
if his linee were ran from Lto M,and from Mio N. The de- 
fendant’s deed calle for 1554 acres, more oy less. By running 
the ontside line as claimed by him, and thus including the dis- 
puted part, he would get by surveyor’s estimate 153 acres, 
By running the inside lines L M and M N, and thus leaving 
out the disputed patt, he would get but 123 acres—the dig 
puted part containing 30 acres, 
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It was also in evidence for the defendant, that the distance 
from 2 to L is 38 chains, whereas the second line of his deed 
calls for 45 chains, and it was agreed by all the surveyors ex- 
amined, that if the line L M was reversed as to course and 
distance, it would stop at L, but that in reversing trom L, it 
the whole distance called for was run, the line from L would 
extend 7 chains beyond 2, the admitted second corner of de- 
tendant’s deed. The defendant also proved that his deed was 
in the handwriting of Henry Elliott, now dead; that Elliott 
kept surveying instruments, and sometimes did his own sur 
veying, but usnally got surveyor McCormick to do difficult 
surveying for him. 

In reply to defendant’s evidence, it was in evidence for the 
plaintiff that in 1858 the defendant pointed out to the witness, 
Surveyor McCormick, the stake and oak pointers at L, and 
told him that Henry Elliott had marked the lines, and. had 
made the corner at L, as a corner ot his land; also that deten- 
dant pvinted out a gum pointer at M, which he said Elliott 
had marked as a corner; the gum at that time being as large 
asa man’s leg, which gum had since rotted down, but the 
stump still remaining ; also that detendant pointed out a pine 
marked as a corner with gum and maple pointers in the Reedy 
branch at N, which are still there, and told witness that Elliott 
had marked them as a corner. Jn the conversation alluded to 
the defendant did not specify the day.when Henry Elliott 
marked these lines and corners, whether befure or after the 
conveyance, but merely stated the facet. The plaintiff also 
proved by all the surveyors that there wasa marked line trom L 
to M, running the course and distance called for as the 3rd line 
of defendants deed, apparently as old as the line from 1 to 2 
and trom 2 to L, that at M, on the south side ot Reedy. brauch, 
there was a gun stump and gum pointers ; that there was an 
old marked line from M to N running the course and distance 
called for as the 4th line of deftendant’s deed; that. at N is a 
pine marked as a corner, with gum and maple pointers on the 




















JUNE TERM, 1872. 





Whst 0. Suaw. 





Reedy branch. It was also in evidence, that upon the recent 
survey no sign of a gum could be found at 4, which was high 
and dry land; it was in proof, however, that gums are short 
lived trees, that there was clearing and ditching and burnt 
woods in that locality. It was also proved that the defendant, 
in the life time of Henry Elliott, had complained of his not get- 
ting his complement of land, and after Klliott’s death, which 
occurred several years ago, had complained to Lis exeeutor 
about it; that they had engaged a surveyor to ascertain the 
deficiency with a view of its being settled for, and that the 
detendant had dropped the deficiency from his tax list. The 
corners L, M and at N, were apparently as old as the agreed 
corners. The plaintiff offered to introduce a deed from Smith 
and Elliott, (the same parties under whom he claimed) to the 
detendant, dated 4th February, 1858, tor atract of land adjoin- 
ing the land of the plaintiff and the defendant’s 1553 acre 
tract, being part of the Jand conveyed to them in the Henry 
Elliott deed ; it was offered with the avowed purpose of fixing 
the 3rd corner of defendant’s 1554 acre tract at the point L. 

The defendant’s counsel objected to the evidence tor such 
purpose, and asked his Honor to exclude it. 

Ilis Honor remarked that he would admit the evidence. but 
would reserve his opinion as to its Jegal eflect. The deed was 
read in @vidence. There was no dispute as to its location. It 
is designated on the plat. Its beginning corner is the same as 
the beginning corner of the 1554 acre tract of the defendant, 
at 1 or O, which ia the same, then to P, then to John Eliiott’s 
corner, then to D, then to E, then to F, then to G, then to I, 
then to I, then tod, then to K, then south 60 degrees east 6 
chains 65 links to a stake and pointers, his own corner; the 
course and distance leading towards L, the distance would fall 
short 25 links as measured, then with bis own line to his eor- 
ner at 2, and then to the beginnipg. 

llis Honor atterwarde being ot the opinion that the taking 
of this deed by the defendant, was evidence of a recognition by 
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him ot the dividing line between him and the plaintiff to-wit:, 
the line running from J), by the various courses up to L, and 
as such, ought to.go to the jury, upon the question of the loca- 
tion of the corner at B, asa circumstance to be considered by 
them, and’ also being of the opinion, that the plaintiff was enti; 
tied to submit evidence of this act ob the defendant (taking 
such deed) as. confirmation of the evidence of surveyor Me 
Cormick in regard to the statement of the defendant about this 
very corner-at L. Upon these considerations his Honor refused 
to exclude the evidence, and defendant excepted} 

The plaintiff proved by a witness, Angus Shaw, that on, one 
occasion atter the defendant had obtained his deed from Menry 
Elliott for the 1554 acres, that witness was present with deter 
dant on the land, upon, which occasion the defendant com- 
plained that Elliott had not given him }is complement of land, 

The plaintiff then offeyed to prove by this same witness that 
upon the same occasion, the defendant pointed to a bunch of 
gums 60 or 70 yards distant from where they were standing, 
and remarked to witness that Elliott had made “a corner in those 
gums, and had’nt given him his complement of land.” 

To the reception of this evidence the degendant objected. 
Ilis Honor remarked thag the objection was. well taken, uniess 
the particular corner pointed out was identified. The witness 
then testified that the bunch ot gums referred to stood at the 
mouth of a smail branch where it empties into Reedy branch 
Surveyor McCormick was then called to, the witness stand, 
and testified that the locality of the gaya cosner at M, where 
the defendant had showed him, the. gam the size of his leg, 
marked as a corner by Elliott,and where the gum stump is still 
to be found, corresponds with the description of the spot spoken 
of by the witness Angus Shaw. Upon this proof as to the 
identity of the corner being made, his Honoyadmitted the pro- 
posed proof, and the witness*A ngus Shaw testified accordingly. 

The detendant excepted. The defendant’s counsel asked for 
the following special instructions to the jury: 
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ist. That the land of the detendant should be so located ae 
to enclose within its boundaries the small pond mentioned in 
the deed trom Henry Elliott to Torquil Shaw, January 19th, 
1855, and reserved for the benetit of Smith & Eljivtt’s Steam 
Mill.” ° 

This instruction was-declined, WDefendant excepted. 

1. That as 1554 acres off the land were reserved‘ by Henry. 
Elliott in kis-deed toSmith. & Ejliott, as betore that time sold, 
and conveyed! to Torquil Shaw, that defendants land shouid be. 
so located: as to secure to him that gnantity of land. 

This instruction was declined ;, defendant excepted. 

llis Honor thinks it proper to add that the circumstances of 
the reservation of the 1554 acres was pressed before the jury, 
by defiandant’s counsel, and his Honor was of opinion that this, 
was the enly use that could be legitimately made of it. 

3d. That at the time of making the deed, 19th July, 1855, 
the second: live extended. from figure 2 tu the figure 3, that 
being the point where the distance gave out. 

His Ilonor declined giving. this instruction to the jury, and, 
charged them as tellows : 

The corner at 2 being an adenitted corners of the Torgnil 
Shaw 1554 acres, that after reaching 2 they would: go the 
course called tor, admitted to be along the marked line leading 
trom 2, and they would also yo the distance called for in the 
deed 45 chains te3, where the distance gaxe out, unless, befure 
getting to 3, the distance was controlled by a corner establish~ 
ed at the making of the deed, and indicated by some wacnral 
object. as trees marked as pointers. That if from the evidence 
submitted tu them they were satistied that such corner existed 
at L, as contended fur by the plaintiff, then they should stop at 
L, as the 3ed corner of the deed. 

That it they were not satistted that L was such corner, bat 
were satisfied from the evidence that M was the 4th corner 

called for as a smal] guih and gum pointers on the senth side 
ot the Reedy branch, with a marked line leading to it uccord- 
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ing to the conrse and distance called tor, then to ascertain the 
8rd corner, they might reverse the line from M and the point 
of intersection with the line running from 2, which according 
to all the surveyors would be at L, would be the 8rd corner, 
and the fact likewise testified to that rgnning back from L to 2, 
the distance called for 45 chains would extend 7 chains beyond 
2 would make no difference, they would stop at 2, which is an 
agreed corner. 

That it they were not satisfied either in regard to L or M 
being such corners, then there was nothing to control the dis- 
tance called for on the second line, but they weuld go the 
whole distance, 45 chains, and stop at 3 as the 3rd corner. 

Defendant excepted, both because his ITonor declined to 
give the instructions asked tur and because of the instructions 
actually given. 

Under these instructions there was a verdict for the plaintiff, 
and from the judgment rendered tliereon the defendant ap- 


pealed. 


Neil McKay, tor the plaintiff. 


B. & T. 0. Fuller and W. MeL. McKay, tor detendant. 


Peranson, ©. J. The evidence: 1. For the reasons stated 
by his unor, we think the deed from Elliott and Smith to de 
fendant, dated 4th February, 1858, was admissible evidence. 

2. The testimony ot Shaw was properly admitted, Jt would 
have been more forcible had the witness himself identitied the 
tree. ‘The fact that it was dune by another witness only 
weakens it in degree, but docs uot exclude it as incompetent. 

3. The same remark is applicable to the evidence as to the 
apparent age of the line trees from 2 to L, and from L to M, 
and from 1 to 2. True, direct evidence that these trees were 
marked)at-the making. of the deed would have been much 
stronger, so if the trees had been blocked and found to cor- 
respond this natural evidence would lave been stronger, but 
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surveyors can form an opinion from the external appearance, 
whether trees have been recently marked, or whether it is an 
“ old maiked line,” so they can form an opinion whether the 
lines are of the same age. This furnishes natural evidence, 
weaker, in degree, but competent and fitto be considered by 
the jury. 

The instructions asked for : 

1st. The instruction asked in regard to the small pond was 
properly refused. The wording of the deed leaves it uncer- 
juin whethe# the line was near to the pond, but so as not to 
take it in, or whether the fourth Ime did take in the pond, and 
the purpose was to except it out of the land granted. Sup- 
pose the latter to be the proper construction. That would not 
settle the dispute between L and 3, which is “ the point in the 
ease ;” tor running to M, if course and distance is then to be 
controlled by the pond as a natural object, it will be met by a 
diagonal line from W to 5, thence with the branch, so that 
natural object will be taken in without disturbing azy but the 
feurth line, and without touching the land in dispute. 

2d. The instruction that the land must be located so as to 
include 1554 acres, was properly refused. The defendant had 
all the benefit of it that he was entitled to, as a circumstance 
that might be considered by the jury in determining questions 
ot boundary. 

8rd. The third instruction asked for is covered by the 
charge. 

His Honor told the jury that the distance called for must be 
observed and the line run to 3, unless the distance was con- 
trolled by a corner established at the making ot the deed and 
indicated by some natural object, “as trees marked as pointers.” 
A tree marked as a corner controls distance ; this is settled, and 
the same reason applies to trees marked as pointers, to a corner 
at a stake, particularly where there is a marked line goingjoff 
from the spot indicated according to course and distance of the 
third line, leading to another corner and pointers. So the only 
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‘point in the ease-is, was there evidence for the jury as to the 
trees marked for .pointers, and as to the marked line trees? 
The declaration -of the detendant and the other evidence cer- 
‘tainly warranted -his honor in leaving the matter to the jury. 
Hlis Honor instructed the jury that if M was established as 
‘the fourth corner the line ‘might be reversed so as to find the 
‘corner at the intersection with the second line. The only ob- 
jection to this is that it would seem to be superfiuous, ‘tor itvis 
not reversing merely the course, but ‘here we have a line of 
marked trees, and supposing M to be established, it would 
make but little difference whether you follow the line fron M 
to L, or went to Mand followed the marked line back to L, and 
*tt could only be natural from the fact that at M,asmall gum was 
marked as a corner and gum pointers on the south side of the 
Reedy branch,” whereas at L, the call was tor a stake with 
pointers. The main point was that «at L there was a tree 
‘marked as a pointer, and that in running the next call, accor- 
ding to course and distance, you had a line of marked trees 
leading to M,-another corner. Our decision is that a tree 
marked and called for: as a pointer, with a line of marked trees 
leading to another ‘corner ‘will: control. distance. Our. case is 
‘stronger than Safret:v. Hartman,..7-Jones:199, tor here the 
fact of there being treesamarked for, pointers is set out:in the 
deed. 

The principle .of:controlling distance by natural. objects'is 
based on the fact that it is easier for a mistake to be made in 
regard to distatree than in regard to a tree-marked as a corner, 
or a tree marked.as-a;:pointer.and called for in the deed, and 
marked line trees, so in-case these several.medes of description 
do notcorrespond, the less certain is to give place to the more 

certain, 

No error. 


Pr Curiam. Judgment affirmed. 


N. B.—This case was prepared at January Term, but for want of a dia- 
egram was not reported. 
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ACTIONS—FORMS OF— 
(Sze VARIANCE.) 


ADMINISTRATORS : 
(Sze Execurors AND ADMINISTRATORS..) 


AGENT : 


1. Payment, in 1863, to a Confederate Receiver, of a note for money 
belonging to citizens of New York, given before the late war to a citi- 
zen of this State who acted as their agent, and surrendered by him as 
their property to the Receiver, Held, to be no defense in a suit against 
the maker, brought by the payee, to the use of the beneficial 
owners,— Justice v. Hamilton, 111. 


2. Where an agent is authorized to sell property, he must sell for 
money, unless otherwise especially instructed.— Brown, Administrator, 
v. Smith, 245, 


8. Therefore, when an agent, without instructions, sold the property of 
his principal for seven-thirty bonds, when such bonds were not circu- 
lating as money ; Held, that he exceeded bis authority, and his prin- 
pal was not bound by the contract, unless ratified by him.—Jbid, 


4. Where such bonds were received by the principal in exchange for 
his property, and he intended to #Mpudiate the contract, it was his 
duty to return the bonds if he could do so, or give notice te the 
parties interested. Atcquiescence, without a sufficient excuse or ex- 
planation, would amount to ratification. —Jbid. 


5. When the owner of property and his agent are in different localities, 
it is competent, in order to negative the idea of acquiescence in a 
sale, to show that telegraphic communication between the two points 
was cut off, and that the wife of the principal, who was confined by 
sickness, endeavored to send a telegram repudiating the sale on the 
part of her husband.—Jbid. ; 


6. An authority given to an attorney or agent, to accept in payment of 
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a debt cash in New York or Baltimore funds, does not extend to ac- 
cepting the bill of an insolvent drawer, no matter upon whom it may 
be drawn. The credit of a bill is not enhanced by the credit of the 
drawee until acceptance.— Goldsborough v. Turner, 403. 


(Sze ConFEDERATE Money 1, PLEApDINGs 3.) 


AMENDMENT : 

1. When a complaint demanded judgment for the possession of land 
under a deed absolute on its face, which was subsequently decided 
upon appeal to this Conrt to be a mortgage, and a venire de novo on 
that ground was ordered: Held, that the Superior Court had power 
(under C. C. P., sec. 132) when the case came on for trial again, to 
allow an amendment of the complaint, so as to demand judgment 
for a foreclosure of the mortgage.— Rodinson vy. Willoughby, 84. 

2. When the Superior Court has power to amend, the question of costs 
is entirely in its discretion.—Jbid. 

3. 1n cases of appeal from the Probate Court to the Superior Court, the 


Judge has the same right to allow amendments as if the case had 
been constituted in his Court.—Sudderth v. McCombs, 353. 


4. Amendments, which promote justice and a trial on the merits, are in 
general liberally allowed ; but in all cases the application should be 
made in due time, or sufficient reasons be shown forthe delay.——J/bid, 


AMNESTY: 
(See HomIcrDE.) 


APPEAL: 

1. If a party is deprived of an appeal without his laches, he is entitled 
to acertiorari, as a substitate for an appeal.—Skinner v. Marwell, 257. 

2. An appeal may be taken withdllt the sanction of a Judge, if the par- 
ties can make out the case by agreement, and without his interven- 
tion. But whether they can perfect an appeal, not only without 
the sanction but in spite of the prohibition of the Judge; Quere/— 
Ibid. 

8. Though an appeal may be brought up in spite of the prohibition of 
a Judge, yet, as the practice has been so uniformily the other way, the 
Court would not feel at liberty to refuse a party a certiorari, as a 
substitute for the remedy of which he had been deprived.—Jbid. 


4. It is the right and duty of an appellant, subject to the provisions of 
the Code, to direct what part of the record shall be sent up; only so 
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much should be sent up as will show that there was a case duly con- 
stituted in Court, and the verdict, judgment, and such portions of the 
proceedings, evidence and instructions of the Judge, as will enable 
the Court to pass on the exceptions.—Sudderth v. McCombs, 335. 

5. It appears that, under the C. C. P., section 299, which allows an ap- 
peal to the Supreme Court from an order of the Superior Court 
granting or refusing a new trial, the Supreme Court may grant a new 
trial, because of the refusal of the continuance of his cause to a party 
by the Superior Court, wherein by law he was entitled to it, or where 
the refusal was manifestly unjust and oppressive, and merits were 
proven.— Ez. Bank of Columbia v. Tiddy, 169. 


(Sze Justices, &c., PRACTICE 23, UNDERTAKINGS 1.) 


APPRENTICE : 


1. The statute in reference to binding out apprentices, C. C. P., sec. 
484, must be construed as if it read, “All orphans, the profits of 
whose estates will not support them, and who are likely to become 
chargeable upon the County, or whose moral or. physical condition 
requires it, shall be bound out.”—Mitchell vy. Mitchell, 307. 


2. When an application is made to a Probate Judge to bind out chil- 

' dren as apprentices, prudence requires that they should be present, 
and it is his duty to observe such prudence, unless there be some suf- 
ficient excuse for omtting it.—Jbid. 


ATTACHMENT: 


1. Under sec, 14, ch. 117 of the acts of 1868-69, giving a remedy by 
attachment to enforce a laborer’s lien in certain cases, an affidavit that 
the defendant has removed and is removing and disposing of his cotton 
crop without regard to the lien, is sufficient to justify the issuing of 
the warrant.—Brogden v. Privet, 45. 

2. A levy on land, under an attachment issued by a Justice of the 
Peace, is sufficient, if it gives such a description as will distinguish 
and identify the land.— Grier v. Rhyne, 338. 

3. Therefore, a levy in these words: “I did, onthe 12th day of June, 
1859, levy on a certain tract, wherereon detendant lives, containing 
197 acres ; also another tract lying near the same, 70 acres more or 
less—no personal property, &., to be found;” was held, to be 
sufficient.—1bid. 


4, A judgment of the Superior Court, upon a Justice’s execution or 
attachment levied on land, under which judgment there was an exe- 
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cution and sale of the Iand, precludes all collateral enquiry into the 
regularity of the previous proceedings.—Jbid. 


BAILMENT : 

1. In cases of bailment, the owner of the property has no right of action 
against the bailee until the termination of the bailment; but, after 
the termination of the bailment, the owner can recover without a de- 
mand for possession.— Felton v. Hales, 107. 

2. When a bailee denies the title of the owner, and sets up title in him- 
self, no demand is necessary ; and the defendant is precluded from 
objecting the want of demand, where, in his answer, he alleges 
property in himself.—Jbid. 

3. When a bailment is for the benefit of bailee only, he is bound to take 
extraordinary care, but when it is for the benefit of dailor only, the 
bailee is only liable for gross neglect, Crassa negligentia. McCombs 
v. WV. 0. BR. R. Co., 193. 

4, Where a horse was placed by A., in the possession of P. with an un- 
derstanding that he was to work for his food, and was to do the 
plowing and milling for A., and A was to use the horse when he 
wanted him; Held, that this is a contract of bailment, and is gov- 
erned by the general principle, that a bailee cannot dispute the title 
of his bailor.— Mazwell v. Houston, 305. 


5. When an administrator converts property, he is a wrong doer, al 
though he obtained possession by an act of law; and he cannot be 
heard to dispute the title of the bailor of his intestate.—Jdid. 


BANK: 
(Sze CorRPORATIONS.) 


BANK BILLS: 
(Szz CorPoratiens.) 


BANKRUPTCY : 

1. Where a debtor, after filing his petition in bank-upt:y, but before 
obtaining his discharge, promises, in consideration of the old debt, 
and of a new credit for the purchase of goods, to pay the old debt 
as well as the new, his subsequent discharge is no defence against 
his promise to pay such old debt.—Hornthal v. McRae, 21. 

2. Where, in an action upon a bond, the defendant pleaded his dis- 

charge in Bankruptcy, and the plaintiff replied, alleging promises to 
pay after the adjudication of Bank: uptcy: Held, that evidence of ® 
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‘ 
promise made after the adjudication, but before the {discharge, was 
admnissible.— Fraley v. Kelley, 78. 


8. Under our present system of practice, though it is regular, where 
suit is brought to recover a debt which would {be barred by Bank- 
ruptey but for a subsequent promise to pay, to {set forth the new 
promise in the reply to an answer alleging Bankruptcy.—Jbid. 

4. In case of a debt barred | y a certificate of Bankruptcy, nothing less 
than a distinct, unequivocal premise to pay, on the part of the de- 
fendant, notwithstanding his discharge, will — an action upon 
the new promise.— Ibid. 

5. A surety, on the official bond of a defaulting Constable, is entitled 
to the benefit of a discharge under the Bankrupt law, from the lia- 
bilities of the bond consequent upon the Constable’s default—Me 
Minn vy. Allen, 131. 

6. A partion of the effects of a partnership can be set [aside to one of 
the portners, as his personal property exemption, with the consent of 
the other partner or partners. Without such consent it cannot be.— 
Burns & Smucker v. Harris & Allen, 140. 


BASTARDY: * 
(Sze Practice 11.) 


BILLS, BONDS, &c. 
(Sz Contract 1, 2, 3; CorPpuraTtion 8, Promisony Norxs, UnpER- 
TAKINGS 8.) 


BOUNDARY: 


1, It is competent for one party to a suit, involving a question of boun- 
dary, to show that another party to such suit pointed out a certain 
tree as his corner, if the spot described by such witness, is by another 
witness, identified as the disputed corner.— West v. Shaw, 483. 


2. In questions of boundary, it is competent to prove by surveyors, as 
experts, that the marks on trees on a certain line are apparently of a 
certain age.—Jbid. 

8. Where the phraseology of a deed, under which one ofthe parties to 

such action claims the land, leaves it uncertain whether a pond is 

embraced by it, or the line ran near to it, but so as not to cover it, an 
instruction prayed: “that the land of the defendant should be so 
located as to include within its boundaries the (said) pond,” was 
properly refused.—Jbid. 
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3. 


4. 


(See Jupcr’s CuarGE, 2, SCALE.), 


4, A tree marked and called for as a pointer, with a line of marked 


trees leading the other corner, must control distance —Jbid, 


(See EsecrMEnt 4 ) 


CERTIORARI: 
(See ApreaL 1, 3.) 


CLAIM AND DELIVERY: 
(SEE PRACTICE 26.) 


CLERK AND MASTER: 
(See CoNFEDERATE MONEY 2.) 


‘CONFEDERATE MONEY: 
1. 


A collecting officer or agent, without instructions to the contrary, is 

authorized to receive, in payment of such detbs as he may have to 
collect, whatever kind of currency is received by prudent business 
men for sunilar purposes, and whatever an officer is authorized to 
receive, a debtor is authorized to pay. Baird v. Hall, 230. 


. When, therefore, a Clerk and Master, in the year 1863, received Con- 


federate currency in payment of the purchase money, due for lands 
sold in 1848, it is to be determined upon the principle above stated, 
whether the money should have been taken or not. If not, the Mas- 
ter is responsible for the value of the currency, and the pnrchaser en- 
titled to a credit pro tanto, and in a proceeding against him, to col- 
fect the money or re-sell the land, the Muster should be made a 
party. bid. 


Where instructions are given, or the parties interested assent to the 
psyment of Confederate money to the Master, he and the purchaser 
are released from any liability therefor. did. 


When the widow and heirs at law unite in a petition to sell the 
lands descended, she electing to take the value of her dower in 
money, and she becomes the purchaser and re-sells to a third person ; 
it was held, that, in a proceeding against the second purchaser to 
collect the money or re-sell the !and, he is entitled to a credit for the 
value of the dower, and likewise for the value of the shares of any 
one or more of the heirs at law who were capable of assenting, and 
did assent to payment in Confederate currency. Ibid, 
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CONSIDERATION : 
1. Where a county contracted a debt during the late war, for the pur- 


puse of equipping soldiers for the Confederate service, and afterwards 
borrowed money to pay that debt; Held, that a recovery can be had 
on abond given for such money, on the ground that illegibility is 
too remote —Poindexter v. Davis, 112. 

2. A note given during the late war, for money borrowed expressly for 
the purpose of paying taxes to a county in one of the rebellious 
States, was not founded upon illegal consideration, and the lender 
was held to be entitled to recover upon it after the close of the war.— 
Williams v. Monroe, 133. 


(See CoRPORATION, 5.) 


CONSTITUTION : 
(See Cownrres—HoMEsTED, 2.) 


CONSTRUCTION : 

1. A mortgage by a buggy-maker of “ten new buggi’s,” without de- 
livery of possession, he having more than ten on hand at the time, was 
ineffectual to pass title to any particular buggies or to any interest 
in the buggies on hand; and the mortgagee cannot maintain an ac- 
tion for the recovery of tea new buggies in the possession of the 
mortgagor, or his personal representative. A fortiori is this the case, 
if such buggies were not the same that were on hand at the date of 
the mortgage. Blakeley, Assignee, v. Patrick, Adm'r., 40. 


2. When the terms of the condition of a mortgage relate to future lia- 
bilities only : Held, that a stipulation reciting that it was understood 
“ that 8. (the mortgagee, shall not become surety for H , (the mort- 
gagor) for more than $1.200, including claims heretofore signet by 
said §,” and directed to “sell and pay off all liabilities for which 
said S. may be liable for him,” (the said H.,) do not operate to ex- 
tend the security to past liabilities. Stokes & Co., v. Howerton, 50. 


8. When a party coveys by deed certain real estate in trust to secure 
the creditors therein named, and afterwards makes another deed con- 
veying the said real estate, with other property, in trust to secure a 
number of creditors whose names are set forth in a schedule attached, 
with this further proviso: “ Being desirous of placing all the credj- 
tors of the said party of the first part upon a basis of equality, so far 
as their rights are concerned, and in case it should turn out that any 
creditors of said party have been omitted in said schedule, it is here- 

by expressly declared that such creditors, so umitted, shall be allowed 













INDEX. 





—_————_ 


to share equally in the benefits of this trust with those expressly 
named ;” Held, that upon a fair construction of the latter deed, cred- 
itors named in the first are entitled to no part of the fund raised un- 
der the second deed. Dowd, Trustee, v. Coates & Springs, 273.' 


4. An intention to make a further provision for the former class of cred- 
itors, at the expense of the latterjclass, is very improbable, and by 
the rules of construction, which are merely deductions of common 
sense, a construction to give effect to an intention which is improb 
able and unreasonable must be excluded, unless such intention is 
expressed in plain and direct words, Ibid. 


4. The words “in case it shall turn out that any creditor has been 
omitted in said schedule, such creditor or creditors so omitted shall 
share equally with those expressly “named,” are appropriate to ex* 
press an intention to exclude one or more creditors whose name had 
been accidently omitted, but inappropriate to include a large num- 
ber whose debts had already been provided for. Ibid, 


6. The provision, that all the creditors should be on a basis of equality, 
would be a mockery, if the creditors of the first class were to come 
in, without accounting for the amounts received under the first 
deed. Ibid. 


‘CONTRACT: 





1, Where an agent of the War Department of the Confederate Govern- 
ment issued the following instrument: ‘Confederate States Deposi- 
tory, Wilmington, pay Messrs, Colie & Co., or order, twenty thousand 
dollars,” which was endorsed by the payees to the defendant, who 
endorsed it to another person, by whom it was «ndorsed to the plain- 
tiff. it was held, (Rodman, J. dissenting,) jthat the instrument was 
illegal; that .such illegality was’ apparent upon its face, and ex- 
tended to a!] the endorsements, Cronley v. Hall, 9. 

2. When a marriage contract is in these words, viz: “ That the said J. 
H. is entitled to have the entire disposal of her own property, as her 
‘own judgment may see proper, at her death. If she should die be- 
fore the said D. W., then she doth give and allow him to hold for 
his benefit al’ my estate, real and personal all his life time, and at his 
death the said property to be delivered.up, as I, J. H. had directed 
it to be done, at my death. This obligation to be kept in good taith 
by both parties.” Jt was held, that the legal effect of the contract 
was to give to D. W. (the husband) the use of the property during 
his life, and after his death to revert to his wile, the said J. H. 
Morrison, Collector, v. White. Ezecvter, 258. 
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3. Where a Confederate Stares’ bond was transferred in payment of a 
debt, and the assignor promised that if it was not right he would 
make it so or pay $10,000, if, in point of fact, the transfer was not 
valid, the promise was absolute, and the party was bound to pay, 

_ Bryan v. Hick, 322. 

4, When each of the parties to such a contract have equal knowledge 
of the validity of the transfer, according to the rules of the treasury 
department, and ‘equal means of [acquiring correct information in 
reference to the same, it was incumbent upon the party promising to 
pay to take such steps as were necessary to make the transfer valid 
if it were not so. A failure to do so leaves it to be interred that he 
was content to be charged with the amount in money. Ibid. 


OURPORATION : 


1, The dissolution of a banking corporation, with no provision of law 
for collecting its debts, deprives it of the power todo so; but it was 
eld, that an act of the Legislature of South Carolina, passed since the 
war to enable its banks to renew their business, or to place them in 
liquidation; and a decree ofa Court in that State declaring a cer- 
tain bank to be insolvent, and putting it in liquidation, did not dis- 
solve the corporation, but continued 1ts existence for the purpose of 
collecting its debts and winding up its affairs. Bank of Columbia 
v. Tiddy, 169. 

2. The act of 1869-70, ch. 4, which authorizes the defendants in judg- 
ments obtained by banks chartered oy this State upon a note given 
to, or a contract made with, a bank or its officers, to pay and satisfy 
the same with the bills of such bank, is constitutional, and construed 
with the act of 1868, ch. 47, and 1868-’69, ch. 77, in pari materia, 
applies as well to foreign as to domestic banks, did, 


3. Where a Railroad Company issued bonds, payable at their office, in 
& particular way, and at the maturity of the bonds there was no office 
of the Company at the place; Held, that a demand for peyment else- 
where was sufficient. Alezander v. Ten. Ohio & At. R. R. Co., 198. 


4. A bond ot a Railroad Company for the payment of money, executed 
in 1862, comes within the provision of the ordinance of the Conven- 
tion of 1865, and is “ presumed to be solvable in meney of the value 
of Confederate currency, subject to evidence of a diffetent intent by 
the parties.” Ibid, 

5. In the absence of all evidence to show the consideration of sueh 

bonds, or that the parties intended otherwise than is presumed by 

the ordinance, : different intent will not be implied from a provision 
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in the charter, that the Company may make contracts for building 
the road, and may pay contractors in bonds at par valne. Ibid. 


6. The act of 1869-70, requiring bank bills to be received in payment 
of judgments, rendered in favor of banks chartered prior to May Ist, 
1865, 1s constitutional. The statute is merely an extension of the princi- 
ples upon which the statute set-off is based, and adjusting the balan- 
ces according to equitable principles, interest on the bank bills, ten. 
dered in payment, should be allowed from the date of the demand 
and protest. Bank of Charlotte v. Hart, 264. 

(See SERVICE OF PROCEEDINGS.) 


COUNTIES : 
An act of the General Assembly, authorizing the people of a County to 
take stock in a Railroad Company, and to determine the question by 
a popular vote, and tax themselves to pay for it, is constitutional, 
Hill y. Commissioners of Forsythe, 337. 


‘CREDITOR: 
(Sex Procerepines Sup. To Ex. 5, 6.) 


COSTS: 
(See AMENDMENTs 2, UNDERTAKINGS.) 


CRIMINAL PROCEEDINGS : 


Upon a criminal trial, it is proper to ask a witness to look around the 
Court room and point out the person who committed the offence, 
State v. Thos. Johnson, 55. 


2. Where the record shows that, after the jury returned a verdict of guilty 
in a capital trial, the prisoner moved for a new trial, &c., it was not 
absolutely essential that the Judge, before pronouncing sentence, 
should ask the prisoner, in the usual formula, whether he had anything 
to say why sentence of death should not be pronounced against him. 
Ibid. 


3. Where judgment cannot be pronounced against a prisoner, on ac- 
count of the ambiguity of an indictment, in omitting to aver under 
what statute it was framed, there being two in reference to the same 
subject, such omission cannot be supplied by a plea‘to the further 
prosecution of the case, filed by the prisoner’s counsel, admitting the 
time when the offence was committod. State v. Wise, 281. 


4. No such effect can be allowed to the action of the counsel. A 
record cannot be aided by matter in pais. Sufficient matter must 
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appear on the record to enable the Court to proceed to judgment. 
Ibid. 


DAMAGES : 

1. Where the owner of land seeks to recover damages for the injury re- 
sulting from the location of a railroad on his land, he must pursue 
the remedy prescribed by the charter of the railroad company, as 
this statutory provision takes away, by implication, the common law 
remedy by action of trespass on the case. McIntirev. W. WN. RB. R. 


Co., 278. 


DECLARATIONS: 
(See EviDENCE.) 


DEEDS : 

1, A clause in a deed “ as long as thesystem of Common Schools shall 
bo continued at that place, or as long as it shall not be applied to 
any other purpose except for schools, of any kind,” is not expressed 
in apt and proper terms to create a condition, or qualification of the 
estate conveyed, or even a covenent to run with the land. School 

Commissioners v. Kesler, 448. 

2. A base or qualified fee has never been in use or in force in this State, 
or recognized by its laws; and a condition or qualification in a deed, 
conveying an estate to a school committee “as long as thesystem of 
common schools shall be continued, &c.,” is contrary to public policy, 
repugnant, and inconsistent with the nature of the grant, and there- 
fore void. bid. 


8. If a grantee, although an illiterate man, oxecutesa deed without de- 
manding that it be read, or elects to waive a demand for the reading, 
the deed wi'l take effect. bid, 


DEMAND: 
(See ConPuoraTion 8, Manpamus 4.) 


DEMURRER: 
(See Partizs, 2.) 


DIVIDENDS : 


1, A sale of shares of stock in a Railroad Company carries with it the 
dividends declared by the Company ; if they are to be paid at a day 
subsequent to the transfer of the stock. Burroughs & Springs v. N 

0. B. B. Co., 376 
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Therefore, where the North Carolina Railroad Co. declared a dividend 
on the stock in said Company, on the 16th day of February, 1870, to be 
paid on the first days of April and July thereafter, and the owner of 
certain shares of stock sold and transferred the same on the 17th day 
of February ; Held, that the purchaser of said shares of stock ac- 
quired the dividends, as well as the stock. Ibid. 


DOMICIL : 
(See Huspanp AnD WirFzs, 1.) 


DOWER: 


The act of March 2d, 1867, entitled an act restoring married women 
their common law dower, having been repealed by the act of 1868- 
69, a feme covert cannot set up a claim for dower during the life- 


time of her husband. Hughes v. Meritt and Wife, 386. 


DURESS : 
(See Juper’s Cuaree, 2.) 


DYING DECLARATION : 
(See Evipence 14.) 


EJECTMENT : 


1, Where, in an action of ejectment, the plaintiff's lessor claimed title 
under a deed which was in the possession of the defendant, who as- 
serted a right to it by virtue of an endorsement upon it; Held, that 
the Court had the power to order the production of the deed, for 
inspection, or other legitimate purposes, but not to order the regis- 
tration of the deed, before the question of the right of the deteudant 
to some equity by virtue of endorsement was tried and decided 
against him. Linker v. Benson, 150. 


2. It seems, that a Probate Judge has no means of knowing whether a 
deed presented for registration is rightfully in the possession of one 
offering it for probate ; and a Judge of a court of law has no power 
to cancel a registration once made, but must give it its legal effect. 
Ibid, 


8. Where a tenant in common of land had been in the sole reception of 
the profits for more than seven years, yet, without evidence to the 
contrary, it will be presumed that his original entry was permissive, 

and under an assertion of his own claim, and that of his co-tenant 














~~ aS 








INDEX. 509 





and no subsequent claim could make his possession adverse, without 
proof of actual ouster. Ibid. 

4. It is settled, that where a tract of land is «lescribed by course and 
distance, and also by natural boundaries, and there is a discrepancy, 
the latter description controls, Upon this principal, it was held, 
that when a town lot wassold,and in order to dentify it in the num- 
ber or name of the lot was given, and reference was also made to 
streets, the latter description must give way to the former; for the 
lot was the object and nct the street; and the description, in pursu- 
ance of the primary object for which the lot was numbered or named, 
is less apt to be erroneous than the description by reference to the 
number or name of the street, as that is incidental, and is secondary, 
and not the primary object for which the streets were named. Nash 
vy Wil. & Weldon R. R. Co., 413. 


ENDORSEMENT: 
(See Promissory NorEs.) 


EQUITY: 
(See PURCHASER.) 


EVIDENCE : 


1. The declarations of a supposed partner, in the absence of the other, 
are not admissible against the latter until the partnership has been 
proved aliunde. McFadyen v. Harrington, 29. 


2. In actions to recover the possession of personal property, the plaintiff 
may not, if he please, make the affidavit and give the undertaking 
required for the immediate de'ivery of the property to him. If he 
do not his judgment, if he succeeds, is for the possession of the prop- 

+ erty, or for its value, and dumages fur detention, as in the old action 
of detinue. Jarman vy. Ward, 82. 


8. Evidence of the mame of a prisoner as given by him when brought 
before the examining magistrate is admissible, though it do not ap- 
pear whether the examination was reduced to writing. Atate v. 
Thos. Johnson, 55. 


4. When a deed of trust was attacked for fraud, and th@gtrustor was 
offered as a witness, to prove that there was an agreement between 
him and the trustee, that the latter should bold the property con- 
veyed until the trustor should be able to pay the debts secured from 
other source ; Held, that the evidence should be permitted to go to 

the jury lor what it was worth. Isler v. Dewey, 93. 
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5. In such case, the trustee having died and the property having been 
conveyed by a substituted trustee to the defendants, the trustor 1s 
not excluded by sec. 853, C. C. P., from being a witness for the 
plaintiff, who also claimed title through him. bid, 

6. To disparage a witness, on cross examination, he may be asked and 
required to answer almost any question, unless the answer may sub- 
jcct him to indictment, or to a penalty under a statute, State y, 
Davidson, 119. 

9. Therefore, on a trial of A. for murder, after severance in an indict- 
ment against A. B. and C; Held, that B., who having previously 
been convicted was examined as a witness for the State, might be 
asked by the defendant's counsel, for the purpose of contradicting 
him, whether he did not say to the counsel of C., wile conversing 
with him, in juil, “that he was sorry A. and C, were put in juil for 
his devilment, &e.” Lbied. 


8. In actions for damages, a party alleging negligence cannot shift the 
burden of proof on the other side, until he has proved facts, at least, 
more consistent with negligence than with care. Jones v. N. C. RB. 
Co., 122. 

9. Therefore, where a Railroad Company is sued for damages by its 
train to a horse ov r six months from the time of the injury, not only 
is the burden of proving negligence on the plaintiff, but he must 
show facts inconsistent with the probability of care; e. g., that the 
whistle was not blown, bid. 


10. Where a defendant, examined in his own behalf, was asked what 
conversation he had with a witness examined for the plaintiff, and 
the testimony of that’witness was repeated to him; ZHeld, not to be 
objectionabie us leading. Pegram v. Stoltz, 144. 


11. This Cuurt will uot review the discretion of a Judge in allowing 
leading questions, under certain circumstances, unless error or abuse 
plainly appears. did. 

12. Where a witness was examined to prove that a Rulraad Company 
hal failed to deliver, to another Company, four bales of cotton ac- 
cording to its undertaking, it was not competent for said witness to 
state the conclusion to which he had come, by a comparison of the 
receipt@given by the latter Company for a week’s shipment, and the 
books kept by the plaintiffin the action, Mclombs v. N. 0. R. RB. 
Co, 193. 

13. Where there is no evidence to sustain the declaration of a plaintiff, 

it is the duty of the Court to so instruct the jury. bid. 
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14. Dying declarations are admisible only as to those things of which 
the declarant would have been competent to testify if sworn in the 
case; and if there be not the statement of a fact, but merely the ex- 
pression of the opinion of the deceased, they are inadmisible. State 
v. Williams & Avery, 12. 


15. Therefore, where the deceased, who was shot at night in a house 
from the outside through an aparture in the logs, declared, while in 
extremis, “It was E. W. who shot me, though I dil not see him ;” 
Held, that the declaration was inadmissitile. Ibid. 


16. The decision ot a Judge as to the admissibility of the declarations 
of a deceased person, made just before his death, eomprises a decis- 
jon both in fact and of law. O/ fact, esto what were the deciara- 
tions, and as to the circumstances under which they were made, Of 
law, as to whether the declarations were admissible alone or in con- 
nection with the circumstances, On the former, the Judge's de- 
cision is final. On the latter, it is subject to review. bid. 


17. When a witness for the plaintiff spoke of a compromise, which was 
in writing, of a lawsuit between the plaintiff and a third person, in 
regard to certain cotton in controversy, it was not erroneous to per- 
mit the witness, without producing the written agreement, to state 
that in the compromise the cotton was turned over to the plaintiff; 
that matter being wholly collateral and between other parties, and 
in which defendant had no interest. Oates, Williams & Go. v. Ken. 
dall, 241. 


18. In an action to recover possession ot land, or other property, where 
both parties claimed under the same person, one under an execution 
sale, and the other by deed made prior to said sail, it is competent» 


in order to establish the bona fides of the deed, to prove declarations 
of the vendor, made ante litem motam and before the contract of sale, 


admitting an indebtness to the vendee. MceCanless v. Reynolds, 268 


19. When a defendant in a civil action offered in evidence, as a coun- 
ter claim to plaintiff's demand, a note bearing date in October, 1852, 
aud himeelf as a witness to rebut the presumption of payment; Held, 
that under the act of 1866, he was a competent witness for the pur, 
pose. Albright v. Albright, 27. 

20. To avail himself of error in the rejection of evidence, a ty must 
show distinctly what the evidence was, in order that th® relevanc y 

‘ may appear, and that a prejadice has arisen to him on account of its 
rejection. Slate v. Purdie, 326. 


(See CriminaL Procgepines 1, Acznts 5, Bounpary 2, Evip ence 2) 












EXECUTIONS : 





1. In the absence of fraud, the irregularity of a Marshal in selling land 
under execution without due advertisement, although it might 
expose him to an action at the suit of the party injured, does not 
vitiate the sale. Woodley v. Gilliam, 237. 


2. Where executions, issued from different Courts, are placed in the 
hands of different officers, and under these executions, giving equal 
power, the same land is levied upon, and sold by each of those offi- 
cers, Held, that the first sale passes the title of the defendant in the 
execution. bid. 

8. The priority of the lien of executions, as between creditors, is of no 
moment as respects the title of a purchaser. Such matters only goy- 
ern the application of the proceeds of the sale. déd, 


(See Practice 10, Promissory Norss 3.) 


EXECUTORS AND ADMINISTRATORS : 





1, Where an executor buys property at his own sale, either directly or 
indirectly, such sale will (as of course) be set aside at the instance of 
the parties interested, Stilly & Rice, 178. 

2. The agent who bids in the property at such sale is not a neccessary 
party in a proceeding to set it aside. Jdid. 


3 Under the act 1863-69, ch. 113, sud ch. 5, sec, 1, enacting that “ When 
the personal estate of a decedent is insufficient to pay debts, &c., the 
Executor cr Administratos may apply to the Superior Court, by pe- 
tition, to sell the rea! property of the decedent for the payment of 
debts ;” é& was held, that the word may, in this, as in every act im- 
posing a duty, means shall, and that by Superior Court is meant the 
Clerk of said Court, Pellitier, Adm'r., v. Saunders, Adm’r., 261. 


4. When the personal estate of a decedent is -insufficient to pay his 
debts, and an administrator or executor refuses, or unduly delays, to 
apply to the Court for the sale of the real estate, the Clerk of the Su- 
perior Court as Probate Judge has jurisdiction, and may, at the in- 
stance of a creditor, compel such person to perform his duty. bid, 


5. A testator who died 1864, gave the bulk of his real and personal 
estate to three sisters, equally to be divided between them, and di- 
rected Bis Executor to sell on twelve months’ credit. The sale was 
made in November, 1864; the husbands of two of the sisters, one of 
whom was the guardian of the third, bought most of the property, a 
negro and a few articles of personal property being bought for the 
ward. By agreement, instead of giving their notes, they gave re- 
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ceipts to the Executor for the amounts of their respective purchases 
in part of their wives’ shares, and, at the same time, the Executor 
passed over to one of them, whose purchases were less in value than the 
others, a considerable amount of solvent notes given to the testator, 
some before the war, Held, that, notwithstanding there wss no in- 
tent on the part of the Executor and said purchasers to defraud the 
infant sister, as the departure from the directions in the will, as to 
sale on credit, resulted in her loss, she is entitled now to be putin the 
situation she would have occupied had said directions been carried 
out literally, and to have an equal division of the testators. Mc. 
Larty v. Brown, Haecutor, 811. 

6. In such case, receipts given by the ward, soon after she became of 
age, for the amount of her purchases at the sele, and for her share of 
confederate money, received on the day of sale, will pot have the ef- 
fect to ratify the said dealings with the estate. bid. 


7. A sale by an Executor in November, 1864, of lands, farming utensils, 
&c., directed to be sold on twelve months’ credit for Confederate 
money is not an exercise of due prudence, bid. 


8. The act of 1840, Revised Code, chap. 60, sec. 8, qualifies the maxim 
“a man must be just before he is generous,” in cases'where the donor, 
at the ttme of the gift, retains property fully sufficient and available 
for the satisfaction of his then creditors.” But this modification is 
confined to gifts into vivos, and in respect to legacies or gifts by will 
there has been no modification of the maxim. On the contrary, the 
legislation on the subject tends to a strict enforcement of it. Pullen 
& Hutchins, 428. 

9, The ascent of an executor tofa legacy, before the debts of his testa- 
tor are paid, is void as to creditors, and if the executor commits a 
devastavit, and is insolvent, the loss must fall upon the legatee rather 
than the creditor. Ibid. 


10. A legatee cannot avoid responsibility, on the ground that the exec- 
utor assented and paid the legacy without requiring a refunding 
bond. The omission to take such bond must be ascribed to collusion, 
or to gross negligence on the part of the executor, of which the lega- 
tee cannot take advantage. bid. 

11. Where a guardian took from an executor his note in payment of a 
legacy due his wards, which was collected and placed fo their credit ; 
it was held, that a payment in a note, in the first instance, did not 
release them from their obligation to contribute pro rata for the 
benefit of creditors, did. 


(See Bartment 5, Junispicrion 6, PuRCcHASER 8.) 
3 
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FRAUDULENT CONVEYANCE: 

1, Where a fraudulent grantee of land conveyed it to a bona fide pur- 
chaser for value withont notice of the fraud, after a creditor of the 
fraudulent grantor had obtained a judgment against him, but before 
the land was sold under an execution issued onsuch judgment, and 
tested of the term whenjit was obtained, é¢ was held, (Boyden J. 
dissenting,) that, by force of the proviso contained in the 4th sec. 
tion of the 60th ch. of the Revised Code, (13 Eliz. ch. 5, sec. 6,) 
the title of the bona Ade purchaser from the fraudul. nt grantee was 
to be preferred to that of the purchaser under the execution of the 
creditor of the fraudulent grantor. Young v. Lathrop, 63. 

2. It is a rule of law, that where a debtor, much embarrassed, conveys 
property of mevch value to a near relative, and the transaction is 
secret, and no one present to witness the trade except these near 
relatives, it must be regarded as fraudulent. But where these rela. 
tives are examined as witnesses, and depose to the fairness and bona 
fides of the contract, and that there was no purpose of secrecy, it then 
became a question for the jury to determine the intent of the parties, 
and to find the contract fraudulent, or otherwise, as the evidence may 
satisfy them. Reiger v. Davis, 185. 

8, An absolute couveyance fora valuable consideration is good, not- 
withstanding the intent of the maker to defraud, if the grantee was 
not a party to such a fraud, and bought without any knowledge of 
the corrupt intent. Ibid, 


GUARDIAN AND WARD: 





1. Where a Guardian received from the Administrator, as part of his 
ward’s distributive share, in 1864, a bond made by himself in 1862, 
he must account for the value of the bond as of the date it was 
given. State Ex rel., v. Dobbin & Osborne, Adm'r., 25. 

2. A plaintiff is not a competent witness to“prove any transaction 
between himself and his deceased guardian; but he is competent to 
proveany other transaction of his guardian; ¢. g., a sale of his prop- 
ertyjby his guardian. Ibid. 

8. A guardian may concur, in behalf of his ward, in a partition of 
property in which the ward is the tenant in common, provided the 
partition be equal. But when the guarding was personally interested, 
he canno? insist upon a partition agreed to by him, by which his 
ward gets less than his share. McLarty v. Brown, 811. 

4. The highest degree{of'good faith is not exactedjof a guardian, but only 
ordinary diligence, certainly not infallible judgment. Oovington v. 
W&aal 1. 
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5. Therefore, where a judgment was rendered in favor of a guatdian in 
1863, and he refused to receive Confederate money in payment there- 
of, and omitted the collection of the same during the war, and even 
up to the time of his death in 1868; é was held, that under the pecu- 
liar circumstances of the country he was not guilty of such negligence 
as to charge his estate. Jt was further held, that, considering the 
circumstances, in connection with the fact that the sureties on the ad- 
ministration bond were solvent, and still continue appearantly so, 
he was not guilty of negligence in omitting to sue them. bid. 


(See Execotion, &c., 5, 6, 11.) 


HOMESTEAD EXEMPTION : 


1. Under article 10 of the Constitation, and the act of 1868-69, chap. 
187, a homestead may be laid off in two tracts of land not contiguous. 
The two not exceeding $1,000 in value. Martin, Assignor, v. 
Hughes, 293. 


2. There is nothing in the Constitution forbidding the General Assem- 
bly from enlarging the homestead. It cannot reduce what the Con- 
stitution provides, but any General Assembly bas the same power 
which the constitutional convention had, to exempt a homesteud, 
and has absolnte power to enlarge the homestead given by the Con- 
stitution in the matter of value or duration of estate, subject only to 
the restriction in the Constitution of the United States that it shall 
not thereby impair the obligation of contracts. bid. 


(See Suznrtrr 1.) 


HOMICIDE: 


1, Where a homicide was committed in November, 1865, and it ap- 
peared that the prisoner and deceased belonged to the same army, 
and that the quarrel which preceded the homicide did not grow out 
of “ any war duties or war passions,” but out of a private transaction 
between the parties ; i¢ wae held, that in such a case the amnesty act 
did not apply. State v. Haney, 467. 


2. Where a bill of indictment for murder did not allege the time of the 
death, nor that it occurred within a year and a day from the time 
when the wound was inflicted, but used these words, “ of which said 
mortal wound the said J. H. did languish, and then and there did 
die :” Held, that the charge in the indictment was sufficient; espe- 
cially under the act of the General Assembly, Rev. Code, chap. 35, 
eses. 15 and 20. did. 
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HUSBAND AND WIFE: 


1. Where there is no express contract between husband and wife, the 
law of the matrimonial domicil controls, as to the rights of property, 
there situate, and as to personal property every where. Therefore, 


where a bond was given by a man to a single woman, both parties 
being resident in the State of Pennsylvania, and a judgment was ob- 


tained in tbe Courts of this State, and the parties afterwards married 
in Pennsylvania ; it was held, that the rights of the parties in refer- 
ence to said judgment were governed by the laws of Pennsylvania, 
whereby, “All the estate or property, whieh may be owned by any 
single woman, continues to be hers after marriage.” Cracoff @ (o., 
v. Morehead & Wife, 422. 

2. Under the act of 1868-’69’ ch. 209, sec. 4, the wife is a competent 
witness against her husband “ as to the fact of abandonment, or neg- 
lect to provide adequate support.” She is not, however, a competent 
witness to prove the fact of marriage. State v. Brown, 470. 


INDICTMENT : : 

1, An act of 1868-69, ehap, 18, creates two offences: ist. Hunting on 
the Sabbath with a dog. 2d. Being found off one’s premises hav- 
ing a shot-gun, rifle or pistol. Therefore, a conviction is sustainable 
under an indictment charging the defendant with being “ found off 
his premises on the Sabbath day, having with him a shot-gun, con- 
trary to the form of the statute,” &c. State v. Howard, 24. 

2. It is still necessary, 1m an indictment for felony, in this State, to 
charge the act constituting the crime to have been done “feloneously,”’ 
and that word cannot be supplied by any equivalent. State vy. 
Purdie, 25. 

8. An indictment for rape, charging that the assault was violent and 
feloneous, and that the ravishing was feloneous and against the will of 
the’prosecutrix, is sufficient. State v. Thos. Johnson, 55. 


4, The name of the person ravished was charged in the indictment as 
Susan, while her real name was Susannah, though she was generally 
called Susan ; Held, to be no groundjof objection. bid. 

5. General words in a statute do not authorize an act to be done, which 
is expressly prohibited by a former statute ; plain and positive words 
must be used. State v. A. J. Jones, 212. 


6. The act of the General Assembly, ratified February 16th, 1871, re- 
quiring “ the President and Directors of the several Railroad Comps- 
nies of this State, upon demand, to account with and tranfer to their 
successors, all the money, books, and choses in action belonging to 
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such company,” is sufficiently general in its language, taken by itself, 
to embrace bonds of the State, but the said act must be taken and 
construed in connection with two other acts, viz: act February 5th, 
1870, and act March 8th, 1870. Thus taken and construed, the acts 
of February 5th, 1870, and Merch 8th, 1870, dispose of the bonds 
known as special tax bonds, and the act of 1871 has reference only 
to “ money, choses in action, property and effcts belonging to the 
company.” Ibid. 

7. Therefore, an idictment under the said act of February, 1871, cannot 
oe sustained against a former President of the Western Rai road 
Company, for refusing to transfer to his successor in office certain 
special tax bonds, which were issued under an act ratified February 
8d, 1869, and which came into the hands of the said former Pesident 
for the use and benefit of the company. Ibid. 


8. An indictment charging that the defendant “unlawfully, wilfully snd 
maliciously, did enter upon the lands ot R. B., there sitnate, and did 
then and there set fire to the woods on said land, is sufficient 
under 20th section, chapter 35, Revised Code. State v. Purdie, 326. 


9. If an indictment be clearly defective, the Court upon motion will 
quash, whether the charge be for a felony or aless offence, State v. 


Sloan, 357, : 

10. An indictment need not be certain “to a certain intent in every 
partieular;” but it is indisputable, that when a statute enaets, that 
any of a class of persons who shall do or omit to do an act under cer- 
tain circumstances shall be guilty of a crime, the indictment under 
that statute must describe the person indicted as one of that class, 
and aver that he did or omitted to do the act charged, under cir- 
cumstances which make it acrime. bid. 


11. Therefore, where an indictment framed under chap. 38, acts of 
1869-70, failed to aver that the accused was the President of a 
Railroad Compsny, in which the State had an interest, and also failed 
to aver that be had received the State bonds under some act of the 
Legislature or ordinance of the Convention, passed since May, A. D., 
1865; it was held, that such an indictment was fatally defective, and 
should be quashed, bid. 


12. An averment in an indictment for highway robbery, “ That W. W., 
late of the county of Yancey, at and in the county aforesaid, in the 
common highway of the State, did then and there feloniously as- 
sault one F, L., and did then and there put him in fear of his life, 
and ten pounds of coffee, &c., did then and there feloniously and 
violently steal, take and carry away, &c.,” is made with sufficient 
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certainty. There is sufficient certainty to support a plea of autre. 
fois acquit, or convict, and sufficient certainty to apprise a prisoner of 
the place where the offence was committed, State v. Wilson, 456. 
(See Crrmurnat Propgerepines 8, Homicrpe 2.) 


IN FORMA PAUPERIS: 


1. Under the act of 1868-9, scc. 1, ch. 96, according to its proper con- 
struction, a Judge or Clerk of the Superior Court may, in cases witb- 
in the jurisdiction of said Court, make an order authorizing any 
person complying with the provisions of said act to sue in forma 
pauperis, A Justice of the Peace has like power, in cases within the 
jurssdiction of hie Court, Rowark vy. Gaston, 291. 


INJUNCTION : 


Upon a motion to dissolve an injunction, where a fund has been taken 
in custody of the !aw, the rule is, that as the Court has hold of it it 
will not let it go, it the plaintiff show probable cause from which it 
may be reasonably inferred that he will be able to make out his case 
on the final hearing. On the contrary, if it appear from the plead- 
ings and affidavits’that there is not probable cause, the injunction 
will be dissolved. Cracoff & Co. v. Morehead and Wife, 422. 


INTEREST : 


(See Corporation 6 ) 


ISSUES AND QTESTIONS (oF FACT: 





1. A Judge of the Superior Court, in passing upon a mixed question of 
law and fact, should, as requirred by C. C. P., secs. 241, 242, state 
the facts, found and the conclusion of law separately. Foushee v. 
Pattershall, 458, ‘ 


2. The jurisdiction giving to the Supreme Court by the Constitution is 
appellate, upon any matter of law or legal inference. No issue of 
fact shall be tried before it. The phrase “issues of fact,” is a techni- 
cal one and must be understood in its legal, technical sense, as in- 
cluding only such issues as are joined in the pleadings, and does not 
forbid the Court from deciling questions of fact which arise inci- 
dently upon motions ; at least, not in cases where the decission, thoug 
finally for the purposes of the motion, does not conclude the rights 
of the parties, as, on motion, to grant or vacate injunctions. 
Rodman Judge, arguendo. 


The questions of fact which incidentally arise, upon exceptions to ac- 
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count, differ a little in their nature from those upon a motion to grant 
or vacate an injunction, as the decision upon them is necessarily final 
for the purposes ef the action, But we think this Court has never 
decided, that it was prohibited from reviewing the finding ofa 
Judge of the Superior Court in such case. We should be reluctant 
so to decide, as it is dificult to conceive that the law of North Caro- 
lina ever intended to confer, on a single Judge, the vast and dange- 
rous power of deciding all questions of tact so arising, without re- 
sponsibility, and without liability to review or correction, even in 
cases of plain and evident mistake. 
(See PLeapines 5.) 


JUDGMENT : 
(See Criminal Procezprxes 2, 8, 4, Norice 2, Practice 20, 22.) 


JUDGE'S CHARGE: 


1. A Judge, in commenting upon the testimony, may, by his manner 
and emphasis, intimate an opinion upon the facts, and violate the 
act of 1796. The record, however, must show such peculiarity of 
manner and emphasis, that the Court may see whether or not the 
act has been violated. Reiger v. Davis, 185. 

2. Where the presiding Judge of a Superior Court, at one of its Terms 
in the Fall of 1863, made a violent charge to the grand jury, upon 
the subject of Confederate money in payment of debts, in which he 
said, among other thiogs, that a refusal to receive such money was 
an indictable offence, and threatened to punish all who refused; and 
where he procured a presentment to be made by the grand jury 
against a judgment creditor, who refused to take Confederate cur- 
rency in payment of a judgment rendered in 1858, upon a bond 
given for land, and puyable in specie ; and furthermore, threatened 
said creditor that if he did not receive such currency he would send 
him to jail, or to Richmond, Va.; and the creditor, under fear, being 
an infirm old man, did receive such currency in payment of his judg- 
ment, and did execute and deliver a deed for the lant, which he had 
contracted to sell ; 


Held, That the receipt of the Confederate currency, under such circum- 
stances, was under duress, and was not a payment of the judgment 
further than the value of such currency, and that the land jconveyed 
should be considered{a security for the purchase money. Harshaw y. 
Dobin, 203. 

8. 4 judgement debtor who pays a debt and receives a deed under 
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such circumstances of intimidation and duress, although he did not 
procure them to be brought about, cannot avail himself of such ap 
advantage to purpetrate an unconcientious act. bid. 


4. It has been accepted as the proper construction and meaning of the 
act of 1796, Rev. Code, chap. 31, sec. 30, though it goes beyond the 
words: that a Judge in charging a jury shall state the evidence 
fairly and impartially, and that he shall express no opinion on the 
weight of evidence, State v. W. H. Jones, 285. 


. Where there is an exceptton to the charge of a Judge for violating 
the act, it will not be sufficient to show, that what he did or said 
might have had an unfair influence, or that his words, critically ex- 
amined and detached from the context and the incidents of the trial, 
were capable ot a construction, from which his opinion on the weight 
of testimony might be inferred ; but it must appear, with ordinary 
certainty, that his manner of arraying and presenting the evidence 
was unfair, and likely to be prejudicicial, or that his language, when 
fairly interpreted, was likely to convey to convey to the jury his 
opinion on the weight of the iestimouy. did. 


. Where two witnesses were examincd as to the condition and ca- 
pacity of a supposed testator, neither of whom spoke positively as to 
the facts, and the Judge, in charging the jury said: “ When two 
witnesses of equal respectability and opportunities testify as to a 
fact, the one posititively and the other uncertainly, the law gives the 
greater weight to the positive testimony.” Held, that although this 
charge was not strictly applicable to the case, yet, as it was a repe- 
tition of a truiem, it was not calculated to mislead a juror. Towe v, 
Towe, 298. 


. If a Judge should ‘intimate an opinion upon the facts, in favor of 
one of the parties to a suit, that party has no reason to complain. 
Ibid. 

8. When a jury returns a verdict which is insensible and irresponsive 

to the issues, the judge may, in his discretion, allow them to reform 

the same. Ibid. 


$. Where a Judge in charging a jury expressed his strong indignation 
that persons, in hearing of the alleged violence, did not rush to the 
rescue of the person upon whom it was committed, also expressed 
his eagerness and desire to punish, them for their cowardice; it was 
held, that such expressions were a clear intimatfon of an opinion 
upon the facts, and a violation of the statute. State v. Brown. 
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JUSTICES OF THE PEACE: 

i. A plaintiff who appealed from the judgment of a Justice of the 
Peace for less than $25, in his favor, he claiming more, and the Judge 
having affirmed the judgment on the papers sent up to him, under 
sec, 589, C. C. P., is not entitled te a recordari to the Justice as the 
case has already been removed from his Court. Cowles v. Haynes, 
128. 


2, Sec. 589, C. C. P., applies to appeals by defendants against whom 
judgment is rendered by a Justice for $25 or less, and not to appeals 
by plaintiffs, in whose favor judgment is given for $25 or less, and 
who fairly claimed more than $25 due. bid. 

8. A civil action may be maintained against a Justice who acts with- 
out his jurisdiction, and also if he acts irregularly and oppressively ; 
but he is not liable for a mere mistake, or error of judgment. To 
maintain a criminal action against a Justice, it must be alleged and 
shown that he acted without his jurisdiction, or corruptly, and with 
a criminal intent, or at least maliciously and without probable cause. 


State v. Furguson, 219. 


4. A person who acts in good faith, and makes a lawful application to 
a Justice of the Peace for relief within his jurisdiction, cannot be 
held criminally responsible for any irregularities in the proceedings 
before the said Justice. bid. 


5, Where land was levied on, an execution issued on a magistrate’s 
judgment, and the said judgment, execution and levy were rctarned 
into the County Court and confirmed, and a ven. ev. was issued, and 
the land sold; Held, thatin an action to recover possession of the 
land, it was not necessary to show the justice’s judgment and execu- 
tion, but only the judgment of the Court, the execution sale, and 
deed by the Sheriff. Davis v. Baker, 388. 


LANDLORD : 


(See Practice 25.) 


LARCENY : 


1, To constitute larceny, the felonious taking must be done fraudulently 
and secretly, so as not only to deprive the owner of his property but 
also to leave him without knowledge ofthe taker. State v. Ledfard, 


LEGACY : 


1, ated nates pecuniary legacy to M. L., 
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his Executrix, and added a residuary clause, as follows: “I will. ang 
bequeath to E. L., to pay all my just debts, and to have all the bal. 
ance of my estate and papers of every kind, after paying my just 
debts ;” the Executrix received assets more than to pay her legacy, 
but not sufficient to pay the debts of the estate, excepting what wag 
bona fide received in Confederate currency, or lost without any fault 
on her part ; Held, 1, that her legacy was not ipso facto paid, 


2. That her said legacy was a charge on the real estate of the testator, 
devised in the residuary clause. Little v. Hager, 135. 


2. When a testator directed, in his will, that “the marriage contract be 
carried fnily into effect,” and in addition gives to his wife other 
legacies; Held, that a case of election is not presented, as the wife 
does not claim under and against the will, but under the will ang 
the contract, which is made a part ofit. Morrison, Collector, y, 
White, Hzecutor, 253. 

8. When reeeipts are given for specific things, they do not operate aga 
reloase of any nght, though under seal, but must be confined to the 
subjects of such receipts. Ibid. 

(See Wut4s, Exscurors, &c., 8, Trustee 4.) 


LEVY : 


(See ATTACHMENTS 2, 3, 4, Justicgs, &c., 5.) 


LIMITATIONS :—STATUTE OF— 


(See SLANDER.) 


MANDAMUS: 





1, Where a mandamus was issued, commanding the Board of Com 
missioners of a county to levy a tax sufficient to pay the plaintiff's 
claim against the county, and a rule was afterwards served upon 
them to show cause why they shou d not be attached for disobedi- 
ence to the order; Held, that an answer to the rule, that they had 
levied a sufficient tax, and placed the lists in the hands of the Sherif, 
was responsive and sufficient, and the rule ought to be discharged. 
Johnaon vy. Board of Commissioners of Cleveland, 101. 


2. The Justices of a county having failed, for many years, to levy a tax 
to pay the interest on bonds issued by the county to aid in building 
a Railroad, the Board of Commissioners should not be required at 
the suit of the creditors to raise in one year, by tazation, the whole 
amount of interest in arrear; but in the case of a mandamus ordering 
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them to levy a tax and pay the interest, it was a prudent exercise of 
a discretion to raise part by taxation, and issue county bonds in 
order to raise the remainder. bid. 


3. Semble that proceedings by mandamus against the Commissioners of 
a county should be instituted in the Superior Court of their own 
county. bid. 


4, Ifa note be made payable at a particular time and place, a demand 
at the time and place need not be averred and proved in an action 
by the holder against the maker. It is otherwise, if it is payable on 
demand at a partieular time and place: Alezander v. Board Com- 
missioners of McDowell, 330. 


5. In an action, however, against the Board of Commissioners of a 
County a demand is necessaey, without regard to the fact whether 
the claim is expressed to be payabls at any particular time or place, 
and in a mandamus, “the writ should show expressly, by the aver- 
ment of a demand and refusal, or an equivalent, that the prosecutor, 
before his application to the Court, did all in his power to obtain 
redress.” Ibid. 


6. It would seem that in an action against the Commissioners of a 
County, the action should be brought in the County in which they 
are officers, C. C. P., sec. 67. bid. 


MISJOINDER: 


(See Pizapinas 4.) 


MORTGAGE AND DEEDS IN TRUST: 


(See Construction 1, 2.) 


NEGLIGENCE: 


(See Evipence 8.) 


NOTICE : 


1, There is a marked distinction between cases where notice is neces- 
sary as preliminary to the action, to enaole the defendant to pay and 
save the costs of the action, and cases where notice is necessary to 
constitute a cause of action. Bryan v. Heck, $22. 


2. Where a motion is made by a party to set aside a judgment, notice 
must be given to the adverse party. Seymonr v. Cohen, 345. 
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PARTIES : 

1. Under the C. C. P., one who holds a nofe as trustee of an “express 
trust,” may bring an action upon it in his own name, with or without 
joining the cestui que trust. Davidson v. Elms, 228. 

2. An objection for want of proper parties should be taken by demur- 
rer. ©. C. P. sec. 95. bid. 


OFFICERS : 
(See ConFEDERATE Money 1.) 


PARTIES: 
(See ExecuTors AND ADMINISTRATORS 2.) 


PARTNERS : 

2. When one partner, who is insolvent or in failing circumstances, 
without the consent and against the will of the other partner, is dis- 
posing of the effects of the partnership, and appropriating them to 
his own use, the other partner has the right to an injunction, and 
to have a receiver appointed. Phillips v. Trezevant, 370. 

(See Bankruptcy 6.) 


PAYMENT: 
See Acent 1, 6, ConFEDRATE Money 2, Evipence 18.) 


PERSOLAL PROPERTY : 
(See EvipENCcE 2,) 


PLEADING : 

1. 1n case of ambiguity and uncertainty in pleading, the words are to 
be takrn most unfavorably to the party using them. Wright v. Me- 
Cormick, 27. 

2. Where the plea of “ fully administered ” is*found for,the defendant 
and a judgment quando rendered for the plaintiff, the defendant is 
entitled to judgment against the plnintiff for his costs, Lewis Hzee- 
utor, v. Johnbon, Administrator, 38. 


8. When an agent, without authority to execute a bond for his princi- 
pal, hired slaves for the principal, and gave bond signed by him as 
agent, with securety ; Held, that, according to the practice before 
the adoption of the C. C. P., asswmpsit would lie against the princi- 
pal, while debt or covenant would lie againsc the surety on the bond. 
Holland y. Olark, 104. 
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4. In a civil action, in the nature of a bill in equity, for an account and 
settlement of a trust estate, in behalf of three feme plainfiffs, it is a 
misjoinder to make others plaintiffs who are not embraced by the 
trust; and likewise a misjoinder to make one a defendant who has 
no concern with the managementof thetrust fund. Hutchinson v. 


Roberts, 223. 

5. In an action to set aside a deed for fraud, a Judge may, by section 
225 of C. C. P., try such issues of fact as are made by the pleading. 
He may also submit to a jury issues so framed as to present any 
question of fact on which he doubts, but he is not bond by their 
verdict, and may proceed to find the facts otherwise than they have 
found ; and he may also find facts not embraced in the issues sub- 
mitted to thcm. Goldsborugh v. Turner, 403. ° 

6. When the pleadings state the same material facts, and no issue can 
be joined, it is proper for the Court to withdraw the case from the 
jury, and determine it as a question of law. Cobb v. Harden, 472. 

(See Purcaaser 38.) 


PRACTICE: 


1, Where in a petition for partition of land, the tract was described by 
metes and bounds, and title was claimed under a patent to J. M., 
which was referred to as an exhibit, but the date of which was in- 
correctly stated, and the answer of the defendant admitted, that he 
claimed title to a tract of land of similar courses and distances with 
that described in the petition, patented to J. M., Nov. 6th, 1784, and 
alleged that if the identity of the land was ascertained by survey, 
then he was a tenant in common with the petitioner; otherwise, not, 
Held, that while it would have been more regular to require the 
plaintiff to amend his petition by giving the true date of the grant, 
and allow the defendant to amend his answer, it was not error to 
permit the plaintiffs to produce the grant as an exhibit at the hear- 
ing, without such amendment, and order the partition, Wright v. 
McCormick, 27. 


2. Where a plaintiff, in an action to recover possessiou of land, alleged 
that the defendant held a bond for title under a former owner now 
dead, and had made payments in part for the land ; that said former 
owner had devised the land to a daughter who conveyed to the 
plaintiff ; the defendant answered that by payments in money and in 
property and services, which were to be taken as money, he had 
paid in full for the land ; and plaintiff replied that the alleged pay- 
ments were not payments but tfems in an account which were barred 
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by the Statute of Limitation ; Held, that the proper issue was one for 
a jury, viz: whether the defendant paid his vendor in full or par- 
tially, and if partially, how much. Zu'anks v. Mitchell, 34. 


8. Where in such case a reterence was made, and the referee reported 
that the defendant had made partial payments exceding his in- 
debtedness for the land, and exceptions were filed and sustained, on 
the ground that the items allowed were barred by the statute, held, 
that there was a misconception of the issue, or the issue made was 
immaterial. Ibid. 


4. Pleadings on both sides being defective, cause remanded without 
costs to either party. bid. 


3. To maintain an action to recover the possession of personal property, 
whether resort is had to the provisional remedy of the Code of Pro- 
cedure or not, the plaintiff must show title or right to the present 
possession of the property sucd for, which mast be specific and be 
identified by a sufficient description. Blakely, Assignee, v. Patrick, 
Adm'r., 40. 


. A defendant who has confessed judgment has no right of appeal 
from such judgment ; but where an appeal was allowed in such case 
‘by a Justice of the Peace, and the plaintiff failed to move to dismiss 
the appeal in the Superior Court, the Supreme Court may pass by the 
‘irregularities and, regarding the proceedings as in the nature of a 
writ of false judgment, consid«r the errors assigned upon therecord, 
Rush v. Halcyon Steamboat Co., 47. 


%. All intendments are taken most strongly against a party alleging 
error on the record; therefore, where a defendant confessed judg- 
ment before a Justice on a note given to the plaintiff, as administra- 


tor, for the the rent of a house, and then appealed and objected 
in the Superior Court that the plaintiff, had no right of 
action; held, ‘on appeal to the Supreme Court, the record show- 
ing nothing to the contrary, that it must be presumed that the 
plaintit’s intestate bad an estate for years,and not an inheritable 
eetate in the premises. bid. 


6. A plaintiff having indulged one execution in his favor, there is no 
presumption that this indulgence extended to subsequent executions. 
Isler vy. Moore, 74. 


9. Under the old practice, a purchaser at a sale under a junior execu- 
tion acquired a good tite as against a subsequent purchaser under a 
senior execution. A fortiori is this so, as against a purchaser under 
execution of equal teste. Ibid. 
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10, Where, in the trial of an issue of Bastardy, the mother of the child 
was put upon the stand, baving the child in her arms, and the Solic- 
itor called the attention of the jury to the child’s features, and after- 
wards in his address to the jury commented upon its appearance, &c., 
all without objection by the defeudant ; Held, that objection to the 
Solicitor’s course came too late after verdict; and it was not error 
for the Judge to charge that the jury might take the appearance of 
the child into consideration, and give it whatever weight they 
thought it entitled to. State v. Woodruff, 89. 


11. It has long been the practice in this State in Bastardy cases to ex- 
hibit the child to the jury, and this Cuurt sees no objection to the 
practice. Ilid, 


12. When a reference is made to a Semniaten to state an account 
and report to a certain term of a Court, and the report is made to 
that term, if exceptions be not filed at the same term, the report 
should be confirmed and judgment given, upon motion; and if the 
motion be not marle at that time, it isa matter of discretion with the 
Court whether to allow exceptions to be filed at a subsequent term 
State ex. rel. Cox, Solicitor, v. Peebles, 97. 


18. If the Commissioner fails to file the evidence with his report, the 
objection can only be taken by exception to the report. Ibid. 


14. A judgment upon the report of a Commissioner, in an action on a 
guardian boud, is like a decree in a suit in equity, and may be con- 
ditional in its form, if the circumstances of the case require it. bid. 


15. In an action upon a guardian bond brought in the name of the 
State, upon the relation of t):e Solicitor of the District, it is too late 
to object in this Court, that it should have been brought in the 
name of the wards; and when the complaint in such action shows 


it is really in the name of such wards against the guardian and the su- 
reties on his bond, there is no ground of objection to the form, bid. 


18. Upon a note given before the adoption of the present Constitution, 
by the chairman of a county court, expressed to be tor the county, 
partial payments were made by the Board of Commissioners before 
suit brought ; Held, that it was not necessary for the plaintiff to show 
that the said Chairman had authority to give the note, or demand 
and notice before suit. Green v. Com’rs. of Cherokee, 117. 


17. Where a petition to a Judge set forth, that certain judgments were 

rendered by a Justice of the Peace against the petitioner as Exec- 
utor, while he was abeent from the State, and without his knowl- 
edge, that the summons was not srrved upon him, but service was 
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accepted by an Attorney employed to act as counsel in the manage- 
ment of the the estate, bet with no authority to accept service of 
legal process, and that said Attorney appeared on the trial, before 
the Justice, against the petitioners, &c.; Held to be a proper case for 
a recordari and supersedeas, COaldweil v. Beatty, 142. 


18. If it appear upon the trial that a party has been misled in his pre. 
paration of the case, without his fault, the Judge has power to order 
a juror to be withdrawn, and make such other orders as may be prop- 
er. Pegram v. Stoltz, 144. 


19. Under C. C. P., sec, 133, a Judge may, in his discretion, and upon 
such terms as may be just, at any time within a year after notice, re- 
lieve a party from a judgment order, or other proceedings taken 
against bim, by mistake, inadvertence, surprise, or other excusable 
neglect. Watson v. Sholls, 235. 


20. Under the new Constitntion, application to a Judge is the more 
appropriate remedy, as be finds the facts, and the Supreme Court 
only reviews his legal conclusion; whereas, 1n applications for certiorari 
the Court must find the facts. And although it may not come with- 
out the prohibition that the “Suprememe Court shall not try issues 
of facts,” yet the Court prefers not to try “questions of fact,” as con- 
tradistinguishod from “issues of fact,” when it can be avoided, 
Ibid. 

21. When a defendant moved to vacate a judgment, upon the ground 
of excusable neglect, and the excuse assigned was, that his counsel 
by mistake, had misformed him as to the time of holding the Court, 
whereby he failed to file an answer; Held, that the excuse for not 
filing the answer was not sufficient, when the facts show, that the 
defendant did not suffer harm by mistake of hiscounsel. Clegg v. 
White Soapstone Co., 802. 

22. When the Court below refused a party permission to file an answer, 
at a term subsequent to the time allowed by a former order, the ap- 
pellate Court must assume that the question of “ excusable neglect’ 
was passed upon. lf the party was disatisfied with the ruling, he 
had a right to appeal, and it was his duty to do so, for a motion to 
vacate is not a substitute for an appeal, but a relief against accidents. 
Ibid. 

23. When the owner of property is deprived of possession, and regains 

the same, he may, in an action brought against him, and as full 

defence thereto, show his title to the property, notwithstanding 
tnat, in the recaption, he may have committed an act calculated to 

produce breach of the peace. Alsbrook v. Shields, 888. 
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24. Therefore, where a person is sued for the conversion of a bale of 
cotton, he may set up a lien under a subsisting lease and 


f 
3 show his title as landlord, and is not compelled to resort to an action 
- for “claim and delivery,” under the act of 1868,-69. Ibid. 

25. A plaintiff claiming such property is not restricted to the remedy 
° of “claim and delivery,” but may bring an action in the nature of 
r trover. Ibid. 


26. A Judge may, in his descretion, permit a blank endorsement on a 
note to be filled up at any time during the trial, and even after ver- 


. dict. Ogborne v. Teague, 355. 
#7. Where a person purchased a worthless article as a fertalizer, and 


gave his note for the purchase money, and afterwards paid the same, 
with full knowledge of the tacts; it was held, that he could not re- 
cover the money paid, althongh paid under threats of a law suit. 
° Matthews v. Smith, 874. 
’ 28. It is ersor in a Judge to leave a case to the jury upon a hypotheti- 
. cal state of facts, unwarranted by the evidence, bid. 
8 29. Where a party fails to name a place or person, in the county where 
d- the action is brought, where and upon whom notices and pleadings 


can be served, the filings of such notices and pleadings 1n the office 
of the Clerk of the Superior Court shall be sufficient. Mazwell y. 
i Mazwell, 383. 


| 80. It is not the duty of a Judge, in passing on exceptions, to decide 


, all questions of facts without a jury. On the contrary, if the facts de- 
t pend upon doubtful and conflicting testimony, he may cause issues 
e to be framed and submitted to a jury for information. bid. 


31. In an action on a guardian bond, the right of the relator to sue 
under the former system of practice and pleading can be raised by 

’ demurrer, or on the plea of general issue. O00 v. Hardin, 472. 

$2. Under the old system, a trustee appointed by a Court of Equity is 
& proper relator in an action on a guardian bond to recover the trust 





' fund. Ibid. 
. 83. A bond may be given asa security for equitable rights, and the 


non performance of the decree of a Equity in relation thereto may be- 
assigned as a breach of the bond. Ibid, 
(See ArracamentT—, EvivEenpe 2:) 


PROBATE COURTS: 
(See AmznpMEN? 3, JuRISDECTION 4, 6, SLANDER 8, VERDICD 2.) 
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PROCEEDINGS SUPPLEMENTARY TO EXECUTION : 


1. Under sections 264 and 266, C.C. P., there is a distinction made in 
the requirements for proceedings supplementary to execution, where 
the execution is returned unsatisfed, and where the execution js 
issued, but before its return ; in the former case, an affidavit that the 
execution has been returned unsatisfied, and that the defendant has 
property, or choses in action, which ought to be subjected, is suf. 
ficient to warrant the proceedings ; in the latter, the affidavit should 
show that the debtor has no property which can be reached by exe- 
cution, and that he has property, or choses in action, which he un. 
justly refuses to apply to the satisfaction of the judgment. Hutohin- 


son v. Symons, 156. 

2. The purpose of the Code was, to give procecdings supplementary to 
execution, only in case the debtor has no property liable to execu. 
tion, or what is in the nature of the execution, to wit, proceedings to 
enforce sale, bid. 


3. The proper construction of the act of 1812, in relation to the sale of 
trusts and equities of redemption under execution, discussed by Pear- 
son 6.5. Ibid. 


4. Where a judgment was rendered in one county, and docketed in an- 
other, proceedings supplementary to execution should be instituted 
in the county in which the judgment was rendered, as the action is 
pending in that county until the judgment is satisfied. Ibid. 


5. 1t is the right of every creditor to have his debt paid to himself, and 
alaw, authorizing payment to be made to another person without 
the consent of the creditor, is in derogation of this common right, and 
ought to be strictly construed. Howie v. Miller, 459. 


5. Therefore, as section 265, C. C. P., authorizing “any person indebted 
to the judgment debtor to pay to the sheriff the amount of his debt, 
&c.,” is worded in the singular number ; if was held, that said sec- 
tion, especially when considered in connection with sections 264 and 
266, did not apply to cases where there are several debtors in the same 


judgment. Ibid. 


PROMISSORY NOTES: 


1. A bona fide endorsee of negotiable notes before maturity, takes them, 
according to the law merchant, free from all equities or drawbacks 
except endorsed payments. Blackmer v. Phillips, 340. 

2. Where’the owner of land contracted to sell the same, and to secure 

the payment of the purchase money took negotiable notes, and after 
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wards, and before maturity, transferred said notes to a third person ; 
Held, that the vendee, upon payment of said notes, was cntitled to a 
conveyance of the land. bid. 


3. A creditor who buys at execution sale the interest of a vendor in a 
tract of land contracted to be sold, and the title of which is held as 
security for the purchase money, acquires only the legal title, subject 
to the equities of the vendee. He acquires no interest equitable or 
otherwise in the notes given as the security for the purchase money 
Ibid. 

(See Practice 27.) 


PURCHASER : 


1. Where a feme covert filed a complaint. against the purchasers of cer- 
tain land, sold under execution as the property of her husband, and 
their bargainee, alleging that the land was bought with money 
arising from her separate property, and the «leed was by inadvertence 
taken in the name of her husband ; and the said purchasersand their 
bargainee averred in their answers that they purchased for value, and 
without notice of her equity, and such averments were not contro- 
verted ; Held, that she was not entitled to relief. Powell vy. Jones, 
126. 


2. A purchaser of ‘and is never required to accept a doubtful title. 
He is not required to do so, although the fullest indemnity by way 
of general warrant may be tendered. Batchelor v. Macon, 181. 


3. When an action is brought by an Administrator against the obli- 
gors of a bond, to recover the purchase money for a tract of land, 
and it appears from the pleadings that there is @ question as to the 
title of the land not “ free from doubt,” and that the “right cannot 
be administered” without having the heirs at law and all parties in 
interest before the Court, the case, under the present system, will be 
remanded, with a view of making proper parties. | bid. 


4. The defence, of a purchaser “for value and without notice,” can only 
be made available by one who has acquired the legal estate. There- 
fore, where land was conveyed in trust, and a person purchased from 
the trustor his equitable estate, and paid the value thereot, and after- 
wards acquired the legal estate without paying the value of thesame ; 
it was held, that neither by the purchase of the equity of redemp- 





tion for va ue, nor of the legal estate without value, could he be held 
a purchaser for value and without notice, within the sense of the 
rule. Goldsborough v. Turner, 408. 
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5. In an executory contract for the sale of land, the payment of the 
purchase money constitutes the vendee the owner in Equity, and he 
has a right to a conveyance from every person having the legal title 
with notice of his claim. Wilcozonv. Galloway, 463. 


6. Therefore, where a person contracted to buy two tracts of land, rep. 
resented in the description to contain one hundred scres, when, in 
fact, there were only sixty-six acres, and paid three forths of the par- 
chase money, and the vendor afterwards sold the same land to a 
third person, who had notice of the previcus contract, and became 
insolvent ; it was held, that a deficiency of one-third of the number of 
acres was a material matter, and that the purchaser was entitled 
against the vendor, and those claiming under him, with notice, to 
a conveyance and an abatement of the price. bid. 


7. It is not a genera] rule that the abatement shall be in the proportion 
of the deficient quantity to the quanity purchased. Improvements, 
natural advantages, &e., are to be considered. In such cases the 
only mode of estimating the abatement is by a reference, to ascertain 
how much more was given by reason ef the supposed additional 
quantity. Ibid. 

(See ConFEDERATE Money 4, Promissory Norzs 2.) 


RAILROADS: 
(See DaMAGEs.) 


RECEIPT : 
(See Leoacy 5.) 


RECORDARI: 
(See Practice 18.) 


REFEREES : 


1, The provision in section 247, C. C. P., that if the referees fail to de- 
liver a report within sixty days from the time the action shali be 
finally submitted, either party may end the reference, applies only (as 
the Court are strongly inclined to think) to cases in which the refer- 
erence is by consent, and not compulsory under sec. 245, or at least 
it does not apply to a reference to take an administration account 
made by order of the Court. Mazwell v. Mazwell, 383. 


2. By “final submission” is not to be understood the order of reference or 
ceasing to take testimony, but when the parties have made argu- 
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ments or decline to do so, or when they have told the referees that 
the case was submitted. Ibid. 


REGISTRATION : 
(See EJECTMENT 2.) 


RELATOR: 
(See Practice 82, 33.)8 


§aLE FOR TAXES: 
(See TaxEs.) 


SCALE: 
1, A note given in October, 1863, to a.distributee, upon settlement of 
an estate, for an amount due in good money, is not subject to the 
scale of depreciation. McCombs v. Griffith, 83. 


2. The rule that an endorser, on default of the maker of a note, be- 
comes liable for the amount of the note, is not of uni- 
versal application to notes endorsed during the late war; but 
the contract of endorsement in such cases is effected by the legisla- 
tion relating to the scale of depreciation, &c. Saunders v. Jarman, 
86. 


8. Where a note for $1,200, given in September, 1863, for property 
worth $3,00, was endorsed shortly thereafter by the payee, in con- 
sideration of property of the value of $1,200, and since the war the 
endorsee discharged the maker, in writing, npon payment of $310; 
Held, that the effect of the release was not to discharge the endorser, 
but he is still liable for the difference, upou an implied contract in 
the endorsement that, if the maker failed to do so, he would pay the 
endorser the value ot what he received for the note. bid. 


4. Where a note was given in 1864 for money borrowed, one-half of 
which was to be paid “two years after the termination of this war, 
without interest, in the then currency,” it was held, that the legisla- 
tive scale did not apply, and that half the sum borrowed was pay- 
able in Unites States currency at the time stipulated. Williams v. 
Monroe, 133. 


5. In an action on a note given in 1862, for the purchase of property» 
the statue makes the value of the property the guide for the verdict 
ot the jury, and it is competent to show what estimate was put upon 
the property by the parties themselves, at the time of the sale. Og- 

born v. Teague, 355. 
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6. Where a note was given in 1762, for the loan of Confederate money, 
and afterwards, in 1864, the obligor tendcred the amount due in 
Confederate currency, a portion of which was received, and a new 
note given for the remainder; it was held, that the old debt must be 
regarded as paid, and the transaction a new loan and the scale ap. 
plied as of that date. 


(See Corporation 4, VERDICT 1.) 


SCHOOL COMMITTEE: 


1. According to the Constitution and the Legislation 1n reference to 
Common Schools, the school committees of townships are the suc- 
cessors of the school committees of the districts under the former 
system, and are entitled to all the property, and subject to all the 
liabilities of their predecessors, School Commissioners, &c., v. Kesler 
443. 


SERVICE OE PROCESS: 


In an action against a foreign corporation, where the plaintiff resides 
ict» 1D this State, or when the corporation has property in the State, or 4 
when the cause of action arose therein, service of a copy of the sum- 
mons upon the general or managing agent is sufficient; but wheré 
neither one of the above conditions exists, service must be made upon 
some one of the principal officers. Cunningham v. Southern Eapress 

Co., 425. 


SHERIFF : 


1. Where a purchaser of land at ex cution sale obtaincd a rule upon 
the Sheriff, who sold the land to require him to execute a coavey- 


ance, and the Sheriff gave as a reason for -his refusal to make the 
deed, that the defendant in the execution claimed the land asa 
homestead, but it appeared that it had not been laid off, and was 
not occupied or claimed as a homestead at the time of sale; Held 
that the rule should be made absolute. Scott v. Walton, 109. 


2. It is well settled, that if a Court issuing process has a general juris- 
diction to issue such process, and the want of jurisdiction does not 
appear upon the face of the paper, a Sheriff and his assistants may 
justify under it. State v. Furguson, 219. 

(See Taxes.) 









SLANDER: 
1. ln an action for slander, if the defendant does not plead the Statute 
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of Limitations, the plaineiff may recover, though the proof shows 
that the words were spoken more than six months before the com- 
mencement of the action. Pegram v. Stoltz, 144. 

9. When the slanderous words are alleged to have been spoken on a 
certain day, and at a certain place, the plaintiff may prove such 
words spoken on a different day, and a different place, bid. 

4. Under the C. C. P., if the complaint alleges a positive charge of 
crime, as slander, and the evidence shows a conditional charge, still 
the plaintiff can recover, if the conditional words conveyed the same 
idea to the minds of the jury. bid. 


SPECIAL PROCEEDINGS : 
(See ExecuTORS AND ADMINISTRATORS 3.) 


STATUTES : 
(See Evipence 5, Procrepines Sur. To Ex.) 


SUPREME COURT: 
(See Issues, &c., 2, JuRispiction 8.) 


TAXES: 


1. In selling lands for taxes, the Sheriff acts under a statutory power 
which must be strictly pursued, and he must not only do the acts 
which are required to bring his sale within the power, but he must 
do them within the time prescribed. Doe exdem, Taylor v. Allen, 
846. 


2. The Sheriff's power to sell land for taxes being given on the condi- 
tion that it be exercised within a certain time, the Legislature can- 
not, by a private act, give him power to sell after the expiration of 
the time allowed by law. bid. 


8. If a Sheriff fails to return lands sold for taxes according to the re- 
quirements of the statute, Rev. Code, chap. 19, sec. 91, the sale is 
imperfect, and cannot be perfected by his afterwards doing the act, 
Ibid, 

4. A Sheriff who sells lands for taxes, and goes out of office before he 
makes a deed, cannot afterwards make such a deed. Ibid. 


TENANTS: 
(See EszcTMENT 2.) 
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(See PURCHASER.) 


TRUSTEE: 


1. The widow cannot, as purchaser of land from the Assignee of her 
husband, a bankrupt, set up title against the purchaser under 9 
deed in trust execeted by her husband several years prior to his 
bankruptcy. Williams;v. Munroe, 164. 


2. The negligence and unfaithfulness of the trustee in a deed in trust, 
in which both personal and real property were conveyed, in not 
selling the personal first, as required in the said deed, cannot be 
made a question between the purchaser of the land under the deed 
in trust, and those who succeed to the rights of the bargainor in 
such deed. Their remedy, if they have any must be pursued against 
the trustee. bid. 


8. The widow of a bargainor, in a deed in trust, executed in 1859, who 
was married before the execution of such deed in trust, cannot claim 
dower against the purchaser under such deed. bid. 

4. Where a testatrix bequeathed a share of her estate to her Executor, 
“In trust that he shall put the amount of said share at interest on 
good security, and pay the annual interest to my son for the use of 
his family, &c.,” and the Executor assumed the trust and invested the 
funds as directed by the will, collecting and paying the annual inter- 
est until 1862, when, without any necessity for it, and with a view 
simply to surrender the trust, which was not done, he collected the 
amount due and invested it in Confederate bonds which were lost; 
Held, that the Executor was chargeable with the trust fund, and the 
annual interest arising thereon. Jurney v. Oowan, 393. 


5. Where one acquires the legal title to land, by means of an under- 


taking with the party entitled to the equitable estate, that he will 
hold the estate subject to the equity ; a refusal to earry out the un- 
dertaking is a breach of confidence, and ou that ground the party is 
converted into atrustree, Blount v. Carroway, 396. 


6. Therefore, where a power of sale was given by a mortgagor to the 


mortgagee, in consideration of which the mortgagee agreed to con- 
vey a portion of the land embraced in the deed, to a trustee, for the 
benefit of the mortgagor’s wife; i¢ was held, that this contract did 
not come within the provisions of a statute of trauds, and that the 
mortgagee should be held a trustee, and bound to convey, accord- 
ing to the agreement. In such cases an agreement proved only by 
parol will not surffice, there must be facts de hors. Ibid. 


7. Where a party buys as agent of the mortgagee, as in ihis case, and 


with notice of the agreement, he will stand in the place of the mort- 
gagee, and is effected by the same equities, Ibid. 
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UNDERTAKINGS : 
1. An undertaking on appeal, given under secs, 303 and 414 of C. C. P., 


though not so expressed, is, by implication, taken to be made with 
the appellee. Clerk's office v. Huffsteller 449. 


Such undertaking secures the costs of the appelee, but not those of 
the appellant. Therefore, when there was judgment inthe Supreme 
Court in favor of the appellant, his sureties are not liable on their 
undertaking for his costs, when such costs cannot be made out of the 
appellee, or their principal. bid. 


. Prosecution bonds, and undertakings on appeal, being sent up as 


part of the record, summary judgment may be taken upon thgm, as 
before the adoption of C.C. P.  Jbid. 


UNITED STATES COURTS: 


1. Where, in an action pending in a Court of this State there were 


several plaintiffs, one of whom was a citizen of North Carolina and 
the others were non-residents of the State, the defendant being also 
a non-resident ; Held, not to be a proper case for removal to the 
Circuit Court of the United States, upon petition, under the act of 
Congress of March 2d, 1867, there being no controversy between a 
citizen of this State and a citizen of another State. Bryant & Reade 
v Scott, 391. 


VARIANCE: 


1. 


* 
~~ 


The distinction between forms of action having been abolished by , 
the Constitution, it would defeat the purpose of that provision if a 
party were allowed to avail himself of an objection, founded upon 
such distinction. Oates, Williams & Co. v. Kindall, 241. 


2. Therefore, when a plaintiff, in his complaint, alleged and set out a 


case in trover, and the proof showed that it should have been in the 
nature of assumpsit for money had and received, it was held, that 
the plaintiff was entitled to recover, notwithstanding the variance, 
Thid. 


VENDOR: 


(See PURCHASER.) 


VERDICT : 
5 


The issues submitted to a jury in an action upon a note given May, 
1864, being as to the execution of the note and the currency in which 
it was solvable; Held, that a verdict, finding “all issues in favor of 
the plaintift for the value of Confederate money,” is sufficient to sup- 
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port a judgment for the amount due according to the legislative 
scale. Merrimon v. Norton, Adm’r., 115. 

2. As a general rule, as soon as the facts of a case are determined, 
whether by the pleadings, a case agreed, a special verdict, or a gen- 
eral verdict subject to case agreed, it is the duty of the Court having 
jurisdiction to give judgment upon them, and if the case be in the 
Supreme Court upon appeal, it is the duty of that Court to give 
such judgment as the Court below ought to have given, Isler y. 
Brown, 175. 

3. When the facts have been once determined, provided there has been 
no irregu'arity in the proceedings, no Court has a right to deprive 
the parties of the standpoint they have gained, by setting aside the 
verdict or other form of finding, and re open the issues thus regularly 


concluded. bid. 


. The Court will not grant a certiorari to operate as a supercedeas, upon 
a suggestion that the record in the Court below is erroneous, and 
rely upon the contingency of an amendment, especially wien the 


party has had ample opportunity of having the same amended so as 
to speak the truth. bid. 

. When a verdict, in a case subjecting a party to punishment in the 
penitentiary, is rendered out of Court, toa Judge at his chambers, 
in the absence of the prisoner and his counse!, and is entered on the 
record on the next day, in the absence of the jury and the prisoner ; 
Held, that such verdict cannot be sustained. State v. Bray, 283. 


WIDOW : 
(See Oqggerenats Money 4, TRUSTEE 1.) 


WILLS : 

1 In construing a will where it is not punctuated, and is very ungram- 
matical, it ought to be so read as to make it consistent and sensible. 

2. Therefore, where a clause of a will is in these words: “ Also ali my 
live stock to be divided between my wife, Amy Blindina Maria and 
Michael; and all my land and plantation, with all the buildings, I 
give and bequeath unto the above named Michael Whiténer; all my 
vessels and stands and my wind-mill or fan, all dues by note or book 
account, I also give to my son Michael Whitener.” J¢ was held, that 
by a proper construction of the clause the land was devised to 
Michael Whitener. Hoyle v. Whitener, 252. 


WITNESS : 
(See EVIpENcE 6.) 











